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LEVEL 1 ' 1 OF 6 CASES 


DIANNE CASTANO, et al., Plaintiffs-Appellees, versus THE AMERICAN TOBACCO COMPANY, et al.. 

Defendants-Appellants. 

No. 95-30725 

UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT 
84 F.3d 734; 1996 U.S. App. LEXIS 11815; 34 Fed. R. Serv. 3d (Callaghan) 1167 

May 23,1996, Decided 


PRIOR HISTORY: [**1] Appeal from the United States 
District Court for the Eastern District of Louisiana. 94- 
CA-1044 "S", 94-CA-3000 ,r S". Okla Jones, II, US 
District Judge. 

DISPOSITION: REVERSED and REMANDED with in¬ 
structions that the district court dismiss the class com¬ 
plaint. 

CORE TERMS: certification, class action, predomi¬ 
nance, state law, variation, superiority, class certification, 
predominate, punitive damages, certify, individual issues, 
cigarette, manageability, consumer protection, asbestos, 
certifying, nicotine, strict liability, liability issues, com¬ 
pensatory damages, addiction, immature, smokers, phase, 
choice of law, bifurcation, tobacco, smoking. Seventh 
Amendment, comparative negligence 

COUNSEL: For DIANNE CASTANO, wife of Peter 
Castano, Plaintiff - Appellee: Bettye A. Barrios, Johnson, 
Johnson, Barrios & Yacoubian, New Orleans,LA. Melvin 
M. Belli, San Francisco, CA. Joseph M. Bruno, New 
Orleans, LA. Kenneth M. Carter, New Orleans, LA. 
Bruce C. Dean, Attorney at Law, New Orleans, LA. 
Wendell H Gauthier, Gauthier & Murphy, Metairie, 
LA. Christopher M. Guidroz, New Orleans, LA. John 
B. Krentel, Metairie, LA. Walter J. Leger, Jr., New 
Orleans, LA. Arthur R. Miller, Cambridge, MA. Ronald 
L. Motley, Charleston, SC. Stephen B. Murray. New 
Orleans, LA. Charles W. Patrick, Jr., Charleston, SC. 
Robert Leland Redfeam, Jr., New Orleans, LA. Michael 
X. St. Martin, Houma, LA. Daniel G Abel, Dana Kim 
Cormier, Julie B Beiser, Gauthier & Murphy, Metairie, 
LA. Scott McCullen Baldwin, John Browning Baldwin, 
Baldwin & Baldwin, Marshall, TX. Calvin Clifford 
Fayard, Jr, Denham Springs, LA. Robert D Greenbaum, 
Philadelphia, PA. George Febiger Riess, New Orleans, 
LA. Peter J Butler, Jr, Deutsch, Kerrigan & Stiles, New 
Orleans, LA. Andrew W Hutton, Wichita, KS. Wells 
Talbot Watson, Lake Charles, LA. Richard M Heimann, 
Lieff, Cabraser, Heimann, Bernstein, San Francisco, 
CA. Ralph Irving Knowles, Jr, Atlanta, GA. Arnold 
Levin, Levin, Fishbein, Sedran and Berman, Philadelphia, 
PA. John R. Climaco, Climaco, Climaco, Seminatore, 


Lefkowitz and Garofoli, Cleveland, OH. Jodi W Flowers, 
Susan Nial, Ness, Motley, Loadholt, Richardson & Poole, 
Charleston, SC. Russ M Herman, Herman, Herman, 
Katz & Cotlar, New Orleans, LA. Francis "Brother" 
Hare, Jr, Hare, Wynn, Newell & Newton, Birmingham, 
AL. Gayle L Troutwine, Michael L Williams, Williams 
and Troutwine, Portland, OR. John P Kopesky, Sheller, 
Ludwig & Badey, Philadelphia, PA. Stanley M Chesley, 
Waite & Schneider, Cincinnati, OH. JohnP Coale, Coale, 
Allen & Van Susteren, Washington, DC. Margaret Moses 
Branch, Branch Law Firm, Albuquerque, NM. Perry 
Weitz, New York, NY. Louie J Roussel, III, Metairie, 
LA. Edwin Rene Murray, Edwin R Murray & Associates, 
New Orleans, LA. Sherrill Patricia Hondorf, Waite, 
Schneider, Bay less & Chesley, Cincinnati, OH. Elizabeth 
Joan Cabraser, Steven E Fineman, Lieff, Cabraser, 
Heimann & Barnstein, San Francisco, CA. Dianne M 
Nast, Roda & Nast, Lancaster, PA. Richard Alan Daynard, 
Northeastern University School of Law, Boston, MA. 
Jorge Ortiz-Brunet, Ortiz, Toro & Ortiz-Brunet, Hato 
Rey, PR. Charles Zimmerman, Zimmerman & Reed, 
Minneapolis, MN. Jack David Maistros, Michael V 
Kelly, Cleveland, OH. Martis Ann Brachtl, Brian Campf, 
Goodldnd, Labaton, Rudoff & Sucharow, New York, NY. 
Kenneth S Canfield, Atlanta, GA. Diane E Cooley, Coale 
& VanSusteren, Washington, DC. Louis Gottlieb, New 
York, NY. William O Dougherty, San Diego, CA. Edwin 
David Hoskins, John C M Angelos, Office of Peter G 
Angelos, Towson, MD. Daniel E Becnel, Jr., Becnel, 
Landry & Becnel, Reserve, LA. 

For ERNEST PERRY, Plaintiff - Appellee: Joseph M. 
Bruno, (See above). Kenneth M. Carter, (See above). 
Wendell H Gauthier, (See above). Christopher M. 
Guidroz, (See above). Walter J. Leger, Jr., (See above). 
Walter J. Leger, Jr., (See above). Arthur R. Miller, 
(See above). Robert Leland Redfeam, Jr., (See above). 
Michael X. St. Martin, (See above). Daniel G Abel, 
(See above), Julie B Beiser, (See above). Calvin Clifford 
Fayard, Jr, (See above). George Febiger Riess, (See 
above). Wells Talbot Watson, (See above). Richard M 
Heimann, (See above). Russ M Herman, (See above). 
John P Coale, (See above). Sherrill Patricia Hondorf, (See 
above). Elizabeth Joan Cabraser, (See above), Steven E 
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Fineman, (See above). Dianne M Nast, (See above). 
Richard Alan Daynard, (See above). Jorge Ortiz-Brunet, 
(See above). Charles Zimmerman, (See above). Jack 
David Maistros, (See above). Martis Ann Brachtl, (See 
above). Kenneth S Canfield, (See above). Diane E 
Cooley, (See above). Louis Gottlieb, (See above). Daniel 
E Becnel, Jr., (See above). 

For UNIDENTIFIED PARTIES, Plaintiff - Appellee: 
Kenneth M. Carter, (See above). Wendell H Gauthier, 
(See above). Christopher M. Guidroz, (See above). 
Walter J. Leger, Jr., (See above). Arthur R. Miller, (See 
above). RobertLelandRedfearn, Jr., (See above). Julie B 
Beiser, (See above). Daniel Elmore Becnel, III, (Becnel, 
Landry & Becnel), LaPlace, LA. Richard M Heimann, 
(See above). John P Coale, (See above). Sherrill Patricia 
Hondorf, (See above). Elizabeth Joan Cabraser, (See 
above), Steven E Fineman, (See above). Diane M Nast, 
(See above). Richard Alan Daynard, (See above). Jorge 
Ortiz-Brunet, (See above). Charles Zimmerman, (See 
above). Jack David Maistros, (See above). Martis Ann 
Brachtl, (See above). Kenneth S Canfield, (See above). 
Diane E Cooley, (See above). Louis Gottlieb, (See 
above). Daniel E Becnel, Jr., (See above). 

For THE AMERICAN TOBACCO COMPANY, 
Defendant - Appellant: Peter J McKenna, Skadden, 
Arps, Slate, Meagher & Flom, New York, NY. Kenneth 
Winston Starr, Kirkland & Ellis, Washington, DC. Paul R 
Duke, Covingston & Burling, Washington, DC. Thomas 
E Silfen, Arnold & Porter, Washington, DC. Joy Goldberg 
Braun, Robert E Winn, Sessions & Fishman, New 
Orleans, LA. Bruce G Sheffler, Thomas E Bezanson, 
Mary T Yelenick, Chadboume & Parke, New York, NY. 
Robert C Heim, Dechert, Price & Rhoads, Philadelphia, 
PA. 

For LORELLARD INCORPORATED, Defendant - 
Appellant: Peter J McKenna, (See above), Carmelite 
M Bertaut, Charles L Chassaignac, Peter A Feringa, Jr, 
Chaffe, McCall, Phillips, Toler & Sarpy, New Orleans, 
LA. James Thomas Newsom, Shook, Hardy & Bacon, 
Kansas City, MO. Kenneth Winston Starr, (See above). 
Paul R Duke, (See above). Thomas E Silfen, (See above). 
John Mason McCollam, Steven W Copley, Gordon, Arata, 
McCollam & Duplantis, New Orleans, LA. Robert C 
Heim, (See above). Gary R Long, James A Wilson, 
Shook, Hardy & Bacon, Kansas City, MO. 

For PHILLIP MORRIS INCORPORATED, Defendant 
- Appellant: Peter J McKenna, (See above). Allen 
Rennie Purvis, Attorney at Law, Kansas City, MO. James 
Thomas Newsom, (See above). Kenneth Winston Starr, 
(See above). Scott Edward Delacroix, Charles F Gay, 


Jr, Thomas J Wyllie, (See above), Adams and Reese, 
New Orleans, LA. Paul R Duke, (See above). Thomas E 
Silfen, (See above). Laura Jean Hines, Arnold & Porter, 
Washington, DC. Robert C Heim, (See above). Gary R 
Long, (See above), James A Wilson, (See above). 

For RJR NABISCO INCORPORATED, Defendant - 
Appellant: Peter J McKenna, (See above). Kenneth 
Winston Starr, (See above). Paul R Duke, (See above). 
Stephen H Kupperman, Phillip A Wittmann, Stone, 
Pigman, Walther, Wittmann & Hutchinson, New Orleans, 
LA. Thomas E Silfen, (See above). Robert C Heim, (See 
above). 

For R J REYNOLDS TOBACCO COMPANY, Defendant 
- Appellant: Peter J McKenna, (See above). Carmelite 
M Bertaut, (See above). Dorothy Hudson Wimberly, 
Stone, Pigman, et al, New Orleans, LA. Kenneth Winston 
Starr, (See above). S Ann Saucer, Powell & Associates, 
Dallas, TX. Paul G Crist, Cleveland, OH. Theodore 
Martin Grossman, Hugh R Whiting, Mark A Belasic, 
Jones, Day, Reavis & Pogue, Cleveland, OH. Paul R 
Duke, (See above). Stephen H Kupperman, (See above), 
Phillip A Wittman, (See above). Thomas E Silfen, (See 
above). Robert C Heim, (See above). 

For LIGGETT GROUP INCORPORATED, Defendant - 
Appellant: Peter J McKenna, (See above). Madaleine 
M. Fischer, New Orleans, LA. Kenneth Winston Starr, 
(See above). Francis K Decker, Jr, New York, NY. Paul R 
Duke, (See above). Thomas E Silfen, (See above). Joseph 
J Lowenthal, Jr, John J Weigel, Jones, Walker, Waechter, 
Poitevent, Carrere & Denegre, New Orleans, LA. Robert 
C Heim, (See above). James V Kearney, Mudge, Rose, 
Guthrie, Alexander & Ferdon, New Orleans, LA. Aaron 
H Marks, Kasowitz, Benson, Torres & Friedman, New 
York, NY. 

For AMERICAN BRANDS INCORPORATED, 
Defendant - Appellant: Peter J McKenna, (See above). 
Kenneth Winston Starr, (See above). Paul R Duke, (See 
above). Thomas E Silfen, (See above). Joy Goldberg 
Braun, (See above), Robert E Winn, (See above). 
Thomas E Bezanson, (See above), Mary T Yelenick, 
(See above). Robert C Heim, (See above). 

For BROWN & WILLIAMSON TOBACCO CORP., 
Defendant - Appellant: Peter J McKenna, (See 
above). Carmelite M Bertaut, (See above), Charles 
L Chassaignac, (See above), Peter A Feringa, Jr, (See 
above). Griffin B. Bell, King & Spalding, Atlanta, GA. 
Gordon A. Smith, Atlanta, GA. James Thomas Newsom, 
(See above). Richard A Schneider, King & Spalding, 
Atlanta, GA. Kenneth Winston Starr, (See above). Steven 
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D McCormick, Michelle H B rowdy, Andrew R McGaan, 
Chicago, EL. David M. Bernick, Chicago, IL. Paul R 
Duke, (See above). Thomas E Silfen, (See above). Robert 
C Heim, (See above). Gary R Long, (See above). James 
A Wilson, (See above). 

For BATUS HOLDINGS INCORPORATED, Defendant 

- Appellant: Peter J McKenna, (See above). Carmelite 
M Bertaut, (See above), Charles L Chassaignac, (See 
above), Peter A Feringa, Jr, (See above). James Thomas 
Newsom, (See above). Richard A Schneider, (See above). 
Kenneth Winston Starr, (See above). Paul R Duke, (See 
above). Thomas E Silfen, (See above). Robert C Heim, 
(See above). Gary R Long, (See above). James A Wilson, 
(See above). 

For BATUS INCORPORATED, Defendant - Appellant: 
Peter J McKenna, (See above). Carmelite M Bertaut, 
(See above), Charles L Chassaignac, (See above). Peter 
A Feringa, Jr, (See above). James Thomas Newsom, (See 
above). Richard A Schneider, (See above). Kenneth 
Winston Starr, (See above). Thomas E Silfen, (See 
above). Robert C Heim, (See above). Gary R Long, 
(See above), James A Wilson, (See above). 

For LIGGETT & MYERS INCORPORATED, Defendant 

- Appellant: Peter J McKenna, (See above). Madeleine 
M. Fischer, (See above). Kenneth Winston Starr, (See 
above). Paul R Duke, (See above). Thomas E Silfen, 
(See above). Joseph J Lowenthal, Jr, (See above), John J 
Weigel, (See above). Joseph J Lowenthal, Jr, (See above), 
John J Weigel, (See above). Robert C Heim, (See above). 
James V Kearney, (See above). Aaron H Marks, (See 
above). 

For UNITED STATES TOBACCO COMPANY, 
Defendant - Appellant: Peter J McKenna, (See above). 
Kenneth Winston Starr, (See above). Paul R Duke, (See 
above). Thomas E Silfen, (See above). Charles William 
Schmidt, III, Christovich & Kearney, New Orleans, LA. 
Robert C Heim, (See above). 

For THE TOBACCO INSTITUTE INCORPORATED, 
Defendant - Appellant: Peter J McKenna, (See above). 
Kenneth Winston Starr, (See above). Alan H Goodman, 
Thomas Mente Benjamin, Lemle & Kelleher, New 
Orleans, LA. Paul R Duke, (See above). Thomas E Silfen, 
(See above). Robert C Heim, (See above). 

For BROOKE GROUP LIMITED, Defendant - 
Appellant: Peter J McKenna, (See above). Madeleine 
M. Fischer, (See above). Kenneth Winston Starr, (See 
above). Paul R Duke, (See above). Thomas E Silfen, 
(See above). Joseph J Lowenthal, Jr, (See above). John J 


Weigel, (See above). Robert C Heim, (See above). James 
V Kearney, (See above). Aaron H Marks, (See above). 

For LOEWS CORPORATION, Defendant - Appellant: 
Peter J McKenna, (See above). James Thomas Newsom, 
(See above). Kenneth Winston Starr, (See above). Paul 
R Duke, (See above). Thomas E Silfen, (See above). 
John Mason McCollam, (See above), Steven W Copley, 
(See above). Charles William Schmidt, III, (See above). 
Robert C Heim, (See above). Gary R Long, (See above), 
James A Wilson, (See above). 

For PHILIP MORRIS COMPANIES, INC., Defendant - 
Appellant: PeterJ McKenna, (See above). James Thomas 
Newsom, (See above). Kenneth Winston Starr, (See 
above). Scott Edward Delacroix, (See above), Charles 
F Gay, Jr, (See above), Thomas J Wyllie, (See above). 
Paul R Duke, (See above). Thomas E Silfen, (See above), 
Laura Jean Hines, (See above). Robert C Heim, (See 
above). Gary R Long, (See above), James A Wilson, (See 
above). 

For UST, INCORPORATED, Defendant - Appellant: 
Peter J McKenna, (See above), Kenneth Winston Starr, 
(See above), Charles William Schmidt, III, (See above). 

For LORRILLARD TOBACCO COMPANY, Defendant 
- Appellant; James Thomas Newsom, (See above). 
Kenneth Winston Starr, (See above). John Mason 
McCollam, (See above), Steven W Copley, (See above). 
Gary R Long, (See above), James A Wilson, (See above). 

For NATIONAL ASSOCIATION OF 
MANUFACTURERS (NAM), Amicus Curiae: Linda 
Susan Mullenix, Austin, TX. Jan S Amundson, National 
Association of Manufacturers, Washington, DC. 

For CHAMBER OF COMMERCE OF THE UNITED 
STATES OF AMERICA, (CHAMBER), Amicus Curiae: 
Stephen A Bokat, Washington, DC. Robin S Conrad, 
Washington, DC. Linda Susan Mullenix, (See above). 

For PRODUCT LIABILITY ADVISORY COUNCIL 
(PLAC), Amicus Curiae: John H Beisner, Brian David 
Boyle, Barton Samuel Aronson, O’Melveny & Myers, 
Washington, DC. Hugh F Young, Jr, Product Liability 
Advisory Council, Reston, VAS. 

For WASHINGTON LEGAL FOUNDATION, Amicus 
Curiae: Paul D Kamenar, Washington Legal Foundation, 
Washington, DC. Daniel J Popeo, Washington, DC. Arvin 
Maskin, Konrad L Cailteux, John H Bae, David L Yohai, 
Weil, Gotshal & Manges, New York, NY. 
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For AMERICAN MEDICAL ASSOCIATION, Amicus 
Curiae: Jack R Bierig, Sidley and Austin, Chicago, DL. 
Bruce M Zessar, Sidley & Austin, Chicago, IL. 

For CHILDREN’S HEALTH FUND, Amicus Curiae: 
Gloria M Janata, The Children's Health Fund, New York, 
NY. 

For NATIONAL ASSOCIATION OF SCHOOL 
NURSES, Amicus Curiae: Katherine J Pohlman, Edina, 
MN. 

For AMERICAN HEART ASSOCIATION, Amicus 
Curiae: Matthew L Myers, Asbill, Junkin & Myers, 
Washington, DC. 

For AMERICAN CANCER SOCIETY, Amicus Curiae: 
Matthew L Myers, (See above). 

For AMERICAN LUNG ASSOCIATION, Amicus 
Curiae: Matthew L Myers, (See above). 

For LOUISIANA DEPARTMENT OF HEALTH AND 
HOSPITALS, Amicus Curiae: Carol L Galloway, 
Department of Health and Hospitals for the State of 
Louisiana, Baton Rouge, LA. 

JUDGES: Before SMITH, DUHE, and DeMOSS, Circuit 
Judges. 

OPINIONBY: JERRY E. SMITH 

OPINION: [*737] JERRY E. SMITH, Circuit Judge: 

In what may be the largest class action ever attempted in 
federal court, the district court in this case embarked "on 
a road certainly less traveled, if ever taken at all," Castano 
v. American Tobacco Co., 160 F.R.D. 544, 560 (E.D. La. 
1995) (citing EDWARD C. LATHAM, THE POETRY 
OF ROBERT FROST, "THE ROAD NOT TAKEN" 105 
(1969)), and entered a class certification order. The court 
defined the class as: 

(a) All nicotine-dependent persons in the United States. 
. . who have purchased and smoked cigarettes manufac¬ 
tured by the defendants; 

(b) the estates, representatives, and administrators of these 
nicotine-dependent cigarette smokers; and 

(c) the spouses, children, relatives and "significant oth¬ 
ers" of these nicotine-dependent cigarette smokers as their 


heirs or survivors. 

Id. at 560-61. The plaintiffs limit the claims to years 
since 1943. nl 


nl The court defined "nicotine-dependent" as: 

(a) All cigarette smokers who have been diagnosed by 
a medical practitioner as nicotine-dependent; and/or 

(b) All regular cigarette smokers who were or have 
been advised by a medical practitioner that smoking 
has had or will have adverse health consequences who 
thereafter do not or have not quit smoking. 

Id. at 561. The definition is based upon the 
criteria for "dependence" set forth in AMERICAN 
PSYCHIATRIC ASSOCIATION, DIAGNOSTIC 
AND STATISTICAL MANUAL OF MENTAL 
DISORDERS (4th ed.). 

[** 2 ] 

This matter comes before us on interlocutory appeal, un¬ 
der 28 U.S.C. § 1292(b), of the class certification order. 
Concluding that the district court abused its discretion in 
certifying the class, we reverse. 

I. 

A. The Class Complaint 

The plaintiffs n2 filed this class complaint against the de¬ 
fendant tobacco companies n3 and the Tobacco Institute, 
Inc., seeking compensation solely for the injury of nico¬ 
tine addiction. The gravamen of their complaint is the 
novel and wholly untested theory that the defendants 
fraudulently failed to inform consumers that nicotine 
is addictive and manipulated the level of nicotine in 
cigarettes to sustain their addictive nature. The class 
complaint alleges nine causes of action: fraud and de¬ 
ceit, negligent misrepresentation, intentional infliction of 
emotional distress, negligence and negligent infliction of 
emotional distress, violation of state consumer protection 
statutes, breach of express warranty, breach of implied 
warranty, strict product liability, and redhibition pursuant 
to the Louisiana Civil Code. 


n2 The original class plaintiffs were Ernest R. Perry, 
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Sr., T. George Solomon, Jr., and Dianne A. Castano. 
The class representatives include Perry, Gloria Scott, 
and Deania Jackson, all current cigarette smokers. 
Dianne Castano is a class representative on behalf of 
her deceased husband, Peter Castano. 

[**3] 

n3 The defendant tobacco companies are The 
American Tobacco Company, Inc., R.J. Reynolds 
Tobacco Company, Brown & Williamson Tobacco 
Corporation, Phillip Morris, Inc., Liggett & Meyers, 
Inc., Lorillard Tobacco Company, Inc., and United 
States Tobacco Company. Prior to oral argument, 
Liggett & Meyers, Inc., filed in this court a motion 
conditionally to dismiss, without prejudice, its appeal 
because of a pending settlement with the plaintiffs. 
We have declined to enter the requested dismissal. 

The plaintiffs seek compensatory n4 and punitive dam¬ 
ages n5 and attorneys' fees. n6 In [*738] addition, the 
plaintiffs seek equitable relief for fraud and deceit, negli¬ 
gent misrepresentation, violation of consumer protection 
statutes, and breach of express and implied warranty. The 
equitable remedies include a declaration that defendants 
are financially responsible for notifying all class members 
of nicotine's addictive nature, a declaration that the defen¬ 
dants manipulated nicotine levels with tire intent to sustain 
the addiction of plaintiffs and the class members, an or¬ 
der that the defendants disgorge any profits!* *4] made 
from the sale of cigarettes, restitution for sums paid for 
cigarettes, and the establishment of a medical monitoring 
fund. 


n4 The plaintiffs seek compensatory damages for 
fraud and deceit, negligent misrepresentation, inten¬ 
tional infliction of emotional distress, breach of ex¬ 
press and implied warranty, strict products liability, 
and redhibition. 

n5 The plaintiffs seek punitive damages for fraud 
and deceit, intentional infliction of emotional distress, 
negligence, and negligent infliction of emotional dis¬ 
tress. 

n6 The plaintiffs seek attorneys' fees for violations 
of consumer protection statutes and redhibition. 

The plaintiffs initially defined the class as "all nicotine 
dependent persons in the United States," including cur¬ 
rent, former and deceased smokers since 1943. Plaintiffs 
conceded that addiction would have to be proven by each 
class member; the defendants argued that proving class 
membership will require individual mini-trials to deter¬ 
mine whether addiction actually exists. 


Inresponse[**5] to the district court's inquiry, the plain¬ 
tiffs proposed a four-phase trial plan. n7 In phase 1, a jury 
would determine common issues of "core liability." Phase 
1 issues would include n8 (1) issues of law and fact re¬ 
lating to defendants' course of conduct, fraud, and negli¬ 
gence liability (including duty, standard of care, misrepre¬ 
sentation and concealment, knowledge, intent); (2) issues 
of law and fact relating to defendants' alleged conspiracy 
and concert of action; (3) issues of fact relating to the 
addictive nature/dependency creating characteristics and 
properties of nicoti ne; (4) issues of fact relating to nicotine 
cigarettes as defective products; (5) issues of fact relating 
to whether defendants' wrongful conduct was intentional, 
reckless or negligent; (6) identifying which defendants 
specifically targeted their advertising and promotional ef¬ 
forts to particular groups (e.g. youths, minorities, etc.); 
(7) availability of a presumption of reliance; (8) whether 
defendants' misrepresentations/suppression of fact and/or 
of addictive properties of nicotine preclude availability of 
a "personal choice" defense; (9) defendants' liability for 
actual damages, and the categories of such[**6] damages; 
(10) defendants’ liability for emotional distress damages; 
and (11) defendants' liability for punitive damages. 


n7 The district court did not adopt the plaintiffs' 
trial plan, but its order certifying the class incorpo¬ 
rates many elements of it. 

n8 For purposes of clarity, those issues that the dis¬ 
trict court did not certify as common have been left 
out of this summary of the plaintiffs’ trial plan. 

Phase 1 would be followed by notice of the trial verdict 
and claim forms to class members. In phase 2, the jury 
would determine compensatory damages in sample plain¬ 
tiff cases. The jury then would establish a ratio of punitive 
damages to compensatory damages, which ratio thereafter 
would apply to each class member. Phase 3 would en¬ 
tail a complicated procedure to determine compensatory 
damages for individual class members. The trial plan en¬ 
visions determination of absent class members' compen¬ 
satory economic and emotional distress damages on the 
basis of claim forms, "subject to verification techniques 
and[**7] assertion of defendants’ affirmative defenses un¬ 
der grouping, sampling, or representative procedures to 
be determined by the Court." 

The trial plan left open how jury trials on class members’ 
personal injury/wrongful death claims would be handled, 
but the trial plan discussed the possibility of bifurcation. 
In phase 4, the court would apply the punitive damage ra¬ 
tio based on individual damage awards and would conduct 
a review of the reasonableness of the award. 


PM3000457542 


Source: https://www.industrydocuments.ucsf.edu/docs/mlcl0001 




84 F,3d734, *738; I996U.S. App. LEXIS 11815, **7; 
34 Fed. R. Serv. 3d (Callaghan) 1167 


Page 7 


B. The Class Certification Order 

Following extensive briefing, the district court granted, 
in part, plaintiffs’ motion for class certification, conclud¬ 
ing that the prerequisites of FED. R. CIV. P. 23(a) had 
been met. n9 The court rejected certification, under 
[*739]FED. R. CIV. P. 23(b)(2), of the plaintiffs' claim 
for equitable relief, including the claim for medical mon¬ 
itoring. 160 F.R.D. at 552. Appellees have not cross- 
appealed that portion of the order. 


n9 Rule 23(a) states: 

One or more members of a class may sue or be sued 
as representative parties on behalf of all only if (I) 
the class is so numerous that joinder of all members 
is impracticable, (2) there are questions of law or fact 
common to the class, (3) the claims or defenses of the 
representative parties are typical of the claims or de¬ 
fenses of the class, and (4) the representative parties 
will fairly and adequately protect the interests of the 
class. 

[** 8 ] 

The court did grant the plaintiffs' motion to certify the 
class under FED. R- CIV. P. 23(b)(3), nlO organizing 
the class action issues into four categories: (1) core li¬ 
ability; (2) injury-in-fact, proximate cause, reliance and 
affirmative defenses; (3) compensatory damages; and (4) 
punitive damages. Id. at 553-58. It then analyzed each 
category to determine whether it met the predominance 
and superiority requirements of rule 23(b)(3). Using its 
power to sever issues for certification under FED. R. CIV. 
P. 23(c)(4), the court certified the class on core liability 
and punitive damages, and certified the class condition¬ 
ally pursuant to FED. R. CIV. P. 23(c)(1). 


nlO Rule 23(b)(3) states, in pertinent part, that a 
class action may be maintained if 

the court finds that the questions of law or fact com¬ 
mon to the members of the class predominate over any 
questions affecting only individual members, and that 
a class action is superior to other available methods for 
the fair and efficient adjudication of the controversy. 

[** 9 ] 


1. Core Liability Issues 

The court defined core liability issues as "common factual 
issues [of] whether defendants knew cigarette smoking 
was addictive, failed to inform cigarette smokers of such, 
and took actions to addict cigarette smokers. Common 
legal issues include fraud, negligence, breach of warranty 
(express or implied), strict liability, and violation of con¬ 
sumer protection statutes." 160 F.R.D. at 553. 

The court found that the predominance requirement of 
rule 23(b)(3) was satisfied for the core liability issues. 
Without any specific analysis regarding the multitude of 
issues that make up "core liability," the court found that 
under Jenkins v. Raymark Indus., 782 F.2d 468 (5th Cir. 
1986), common issues predominate because resolution 
of core liability issues would significantly advance the 
individual cases. The court did not discuss why "core lia¬ 
bility" issues would be a significant, rather than just com¬ 
mon, part of each individual trial, nor why the individual 
issues in the remaining categories did not predominate 
over the common "core liability” issues. 

The only specific analysis on predominance analysis 
was on the plaintiffs' fraud claim. The court deter¬ 
mined]**^] that it would be premature to hold that indi¬ 
vidual reliance issues predominate over common issues. 
Relying on Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 
40 L. Ed. 2d 732, 94 S. Ct. 2140 (1974), the court stated 
that it could not inquire into the merits of the plaintiffs' 
claim to determine whether reliance would be an issue 
in individual trials. 160 F.R.D. at 554. Moreover, the 
court recognized the possibility that under state law, re¬ 
liance can be inferred when a fraud claim is based on an 
omission. Accordingly, the court was convinced that it 
could certify the class and defer the consideration of how 
reliance would affect predominance. 

The court also deferred substantial consideration of 
how variations in state law would affect predominance. 
Relying on two district court opinions, nil the court con¬ 
cluded that issues of fraud, breach of warranty, negli¬ 
gence, intentional tort, and strict liability do not vaTy so 
much from state to state as to cause individual issues to 
predominate. The court noted that any determination of 
how state law variations affect predominance was pre¬ 
mature, as the court had yet to make a choice of law 
determination. As for the consumer protection claims, 
the court also deferred[**l 1] analysis of state law varia¬ 
tions, because "there has been no showing that the [*740] 
consumer protection statutes differ so much as to make 
individual issues predominate." Id. 
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nil The court cited In re Asbestos Sch. Litig., 
104 F.R.D. 422, 434 (E.D. Pa. 1984) (discussing the 
similarity of negligence and strict liability in U.S. ju¬ 
risdictions), aff d in part and reversed in part sub nom. 
School Dist. of Lancaster v. Lake Asbestos, Ltd. (In 
re Sch. Asbestos Litig.) ("School Asbestos"), 789 
F,2d 996, 1010 (3d Cir.), cert, denied, 479 U.S. 852, 
93 L. Ed. 2d 117, 107 S. Ct. 182, and cert, denied, 
479 U.S. 915, 107 S. Ct. 318, 93 L. Ed. 2d 291 
(1986), and In re Cordis Cardiac Pacemaker Prod. 
Liability Litig., No. C-3-90-374 (S.D. Ohio Dec. 23, 
1992) (unpublished) (discussing similarities among 
negligence, strict liability, and fraud). 

The court also concluded that a class action is supe¬ 
rior to other methods for adjudication of the core liabil¬ 
ity issues. Relying heavily on Jenkins, the court noted 
that having this common issue litigated in a class action 
was[**12] superior to repeated trials of the same evi¬ 
dence. Recognizing serious problems with manageabil¬ 
ity, it determined that such problems were outweighed by 
"the specter of thousands, if not millions, of similar trials 
of liability proceeding in thousands of courtrooms around 
the nation." 782 F.2d at 555-56. 

2. Injury-in-fact, Proximate Cause, Reliance, 
Affirmative Defenses, and Compensatory Damages 

Using the same methodology as it did for the core liabil¬ 
ity issues, the district court refused to certify die issues of 
injury-in-fact, proximate cause, reliance, affirmative de¬ 
fenses, and compensatory damages, concluding that the 
"issues are so overwhelmingly replete with individual cir¬ 
cumstances that they quickly outweigh predominance and 
superiority." Id. at 556. Specifically, the court found that 
whether a person suffered emotional injury from addic¬ 
tion, whether his addiction was caused by the defendants' 
actions, whether he relied on die defendants' misrepre¬ 
sentations, and whether affirmative defenses unique to 
each class member precluded recovery were all individ¬ 
ual issues. As to compensatory damages and the claim 
for medical monitoring, the court concluded that such 
claims were[**13] so intertwined with proximate cause 
and affirmative defenses that class certification would not 
materially advance the individual cases. 

3. Punitive Damages 

In certifying punitive damages for class treatment, the 
court adopted the plaintiffs' trial plan for punitive dam¬ 
ages: The class jury would develop a ratio of punitive 
damages to actual damages, and the court would apply 
that ratio in individual cases. As it did with the core lia¬ 


bility issues, the court determined that variations in state 
law, including differing burdens of proof, did not pre¬ 
clude certification. Rather than conduct an independent 
review of predominance or superiority, the court relied on 
Jenkins and on Watson v. Shell Oil Co., 979 F.2d 1014 
(5th Cir. 1992), vacated for rehearing en banc, 990 F.2d 
805 (5th Cir. 1993), appeal dismissed, 53 F.3d 663 (5th 
Cir. 1994), for support of its certification order. n!2 


nl2 The panel opinion in Watson has no preceden¬ 
tial weight in this circuit. While the case was awaiting 
rehearing en banc, it settled. According to the Internal 
Operating Procedure accompanying 5TH CIR. R. 35, 
"the effect of granting a rehearing en banc is to vacate 
the previous opinion and judgment of the Court and 
to stay the mandate.” See de Aguilar v. Boeing Co., 
47F.3d 1404,1411 (5thCir.), cert, denied, 133L.Bd. 
2d 119,116S-CL 180(1995). 

[**14] 

II. 

A district court must conduct a rigorous analysis of the 
rule 23 prerequisites before certifying a class. General 
Tel. Co. v. Falcon, 457 U.S. 147, 161, 72 L. Ed. 2d 
740, 102 S. Ct. 2364 (1982); Applewhite v. Reichhold 
Chems., 67 F.3d 571, 573 (5th Cir. 1995). The decision 
to certify is within the broad discretion of the court, but 
that discretion must be exercised within the framework of 
rule 23. Gulf Oil Co. v. Bernard, 452 U.S. 89,100,68 L. 
Ed. 2d 693, 101 S. Ct. 2193 (1981). The party seeking 
certification bears the burden of proof. Horton v. Goose 
Creek Ind. Sch. Dist., 690 F.2d 470,486 (5th Cir. 1982), 
cert, denied, 463 U.S. 1207, 77 L. Ed. 2d 1387, 103 S. 
Ct. 3536 (1983); In re American Medical Sys., 75 F.3d 
1069,1086 (6th Cir. 1996) (concluding that district court 
reversed the proper burden of proof by asking defendants 
to show cause why the court should not certify the class). 

The district court erred in its analysis in two distinct 
ways. First, it failed to consider how variations in state 
law affect predominance and superiority. Second, its pre¬ 
dominance inquiry did not include consideration of how 
a trial on the merits would be conducted. 

Each of these defects mandates reversal. Moreover, 
at this time, while the tort is immature, the class[**15] 
complaint must be dismissed, [*741] as class certification 
cannot be found to be a superior method of adjudication 
. nl3 
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nl3 The defendants raise a number of additional 
challenges to the district court's order, including 
claims that individual issues predominate, that the 
use of a punitive damage ratio violates due process, 
that a multi-state class action inevitably will violate 
Erie R.R. v. Tompkins, 304 U.S. 64, 82 L. Ed. 1188, 
58 S. Ct. 817 (1938), and that bifurcation of core lia¬ 
bility issues in a class action violates article III of the 
Constitution. Given our conclusion that this matter 
cannot proceed as a class action in any event, we find 
it unnecessary to address those issues. 

A. Variations in State Law 

Although rule 23(c)(1) requires that a class should be cer¬ 
tified "as soon as practicable" and allows a court to certify 
a conditional class, it does not follow that the rule's re¬ 
quirements are lessened when the class is conditional. As 
a sister circuit explained: 

Conditional certification is not a means whereby the 
District[**16] Court can avoid deciding whether, at that 
time, the requirements of the Rule have been substan¬ 
tially met. The purpose of conditional certification is 
to preserve the Court’s power to revoke certification in 
those cases wherein the magnitude or complexity of the 
litigation may eventually reveal problems not theretofore 
apparent. But in this case the District Court seemed to 
brush aside one of the requirements of Rule 23(b)(3) by 
stating that at this time "analysis of the individual ver¬ 
sus common questions would be for the Court to act as a 
seer." However difficult it may have been for the District 
Court to decide whether common questions predominate 
over individual questions, it should not have sidestepped 
this preliminary requirement of the Rule by merely stating 
that the problem of individual questions "lies far beyond 
the horizon in the realm of speculation." 

In re Hotel Tel. Charges, 500 F.2d 86,90 (9th Cir. 1974). 

In a multi-state class action, variations in state law may 
swamp any common issues and defeat predominance. See 
Georgine v. Amchem Prods., 83 F.3d 610, 1996 U.S. 
App. LEXIS 11191, 1996 WL 242442, at *2 (3d Cir. 
1996) (decertifying class because legal and factual differ¬ 
ences in the[**17] plaintiffs' claims "when exponentially 
magnified by choice of law considerations, eclipse any 
common issues in this case."); American Medical Sys., 
75 F.3d at 1085 (granting mandamus in a multi-state prod¬ 
ucts liability action, in part because "the district court. . . 
failed to consider how the law of negligence differs from 
jurisdiction to jurisdiction"). 


Accordingly, a district court must consider how vari¬ 
ations in state law affect predominance and superiority. 
Walsh v. Ford Motor Co., 257 U.S. App. D.C. 85, 807 
F.2d 1000 (D.C. Cir. 1986) (Ruth Bader Ginsburg, J.), 
cert, denied, 482 U.S. 915,96 L. Ed. 2d 677, 107 S. Ct. 
3188 (1987). The Walsh court rejected the notion that 
a district court may defer considering variations in state 
law: 

Appellees see the "which law” matter as academic. They 
say no variations in state warranty laws relevant to this 
case exist. A court cannot accept such an assertion "on 
faith." Appellees, as class action proponents, must show 
that it is accurate. We have made no inquiry of our own 
on this score and, for the current purpose, simply note the 
genera! unstartling statement made in a leading treatise: 
"The Uniform Commercial Code is not uniform." 

807 F.2d at 1016-17 (footnotes[**18] omitted). 

A district court’s duty to determine whether the plaintiff 
has borne its burden on class certification requires that 
a court consider variations in state law when a class ac¬ 
tion involves multiple jurisdictions. "In order to make 
the findings required to certify a class action under Rule 
23(b)(3) . . . one must initially identify the substantive 
law issues which will control the outcome of the litiga¬ 
tion." Alabama v. Blue Bird Body Co., 573 F.2d 309,316 
(5th Cir. 1978). 

A requirement that a court know which law will ap¬ 
ply before making a predominance determination is es¬ 
pecially important when there may be differences in state 
law. See In re Rhone-Poulenc Rorer, Inc. ("Rhone- 
Poulenc"), 51 F.3d 1293, 1299-1302 (7th Cir.) (man¬ 
damus) (comparing differing state pattern instructions on 
negligence and differing formulations of the meaning of 
negligence), cert, denied, 133 L. Ed. 2d 122, 116 S- Ct. 
184 (1995); In re [*742]"Agent Orange” Prod. Liability 
Litig., 818 F.2d 145, 165 (2d Cir. 1987) (noting possi¬ 
bility of differences in state products liability law), cert, 
denied, 4S4 U.S. 1004, 108 S. Ct. 695, 98 L. Ed. 2d 647 
(1988). Given the plaintiffs’ burden, a court cannot rely 
on assurances of counsel that any [* !f! 19jproblems with 
predominance or superiority can be overcome. Windham 
v. American Brands, Inc., 565 F.2d 59,70 (4th Cir, 1977), 
cert, denied, 435 U.S. 968, 56 L. Ed. 2d 58, 98 S. Ct. 
1605(1978). 

The able opinion in School Asbestos demonstrates what 
is required from a district court when variations in state 
law exist. There, the court affirmed class certification, 
despite variations in state law, because: 
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To meet the problem of diversity in applicable state law, 
class plaintiffs have undertaken an extensive analysis of 
the variances in products liability among the jurisdic¬ 
tions. That review separates the law into four categories. 
Even assuming additional permutations and combina¬ 
tions, plaintiffs have made a creditable showing, which 
apparently satisfied the district court, that class certifica¬ 
tion does not present insuperable obstacles. Although we 
have some doubt on this score, the effort may nonetheless 
prove successful. 

789 F,2d at 1010; see also Georgine, 83 F.3d 610, 1996 
U.S. App. LEXIS 11191, 1996 WL 242442, at *12 & 
n.13 (distinguishing School Asbestos because it involved 
few individualized questions, and class counsel had made 
a credible argument that the applicable law of the differ¬ 
ent states could be categorized [**20]into four patterns); 
Walsh, 807 F.2d at 1017 (holding that "nationwide class 
action movants must creditably demonstrate, through an 
'extensive analysis' of state law variances, ’that class cer¬ 
tification does not present insuperable obstacles’"). 

A thorough review of the record demonstrates that, in 
this case, the district court did not properly consider how 
variations in state law affect predominance. The court 
acknowledged as much in its order granting class certi¬ 
fication, for, in declining to make a choice of law de¬ 
termination, it noted that "the parties have only briefly 
addressed the conflict of laws issue in this matter." 160 
F.R.D. at 554. Similarly, the court stated that "there has 
been no showing that the consumer protection statutes dif¬ 
fer so much as to make individual issues predominate." 
Id. n!4 


nl4 The defendants contend that this statement 
shows that the court erroneously placed the burden 
on them to show that the various state statutes differ, 
rather than on the plaintiffs to show that they do not. 
See American Medical Systems, 75 F.3d at 1085. 

[** 21 ] 

The district court's review of state law variances can 
hardly be considered extensive; it conducted a cursory re¬ 
view of state law variations and gave short shrift to the de¬ 
fendants’ arguments concerning variations. In response to 
the defendants' extensive analysis of how state law varied 
on fraud, products liability, affirmative defenses, negli¬ 
gent infliction of emotional distress, consumer protection 
statutes, and punitive damages, nl5 the court examined 
a sample phase 1 [*743] jury interrogatory and verdict 


form, a survey of medical monitoring decisions, a survey 
of consumer fraud class actions, and a survey of puni¬ 
tive damages law in the defendants' home states. The 
court also relied on two district court opinions granting 
certification in multi-state class actions. 


nl5 We find it difficult to fathom how common is¬ 
sues could predominate in this case when variations 
in state law are thoroughly considered. The Georgine 
court found that common issues in an asbestos class 
action did not predominate: 

However, beyond these broad issues, the class mem¬ 
bers' claims vary widely in character. Class members 
were exposed to different asbestos-containing prod¬ 
ucts, for different amounts of time, in different ways, 
and over different periods. Some class members suf¬ 
fer no physical injury or have only asymptomatic pleu¬ 
ral changes, while others suffer from lung cancer, 
disabling asbestosis, or from mesothelioma a disease 
which, despite a latency period of approximately fif¬ 
teen to forty years, generally kills its victims within 
two years after they become symptomatic. Each has 
a different history of cigarette smoking, a factor that 
complicates the causation inquiry. 


These factual differences translate into significant 
legal differences. Differences in amount of exposure 
and nexus between exposure and injury lead to dis¬ 
parate applications of legal rules, including matters of 
causation, comparative fault, and the types of dam¬ 
ages available to each plaintiff. 

Furthermore, because we must apply an individual¬ 
ized choice of law analysis to each plaintiffs claims, 
the proliferation of disparate factual and legal issues is 
compounded exponentially. ... In short, the number 
of uncommon issues in this humongous class action, 
with perhaps as many as a million class members, is 
colossal. 

83 F.3d 610, 1996 U.S. App. LEXIS 11191, 1996 
WL 242442, at *11 (citations omitted). 

The Castano class suffers from many of the diffi¬ 
culties that the Georgine court found dispositive. The 
class members were exposed to nicotine through dif- 
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ferent products, for different amounts of time, and 
over different time periods. Each class member’s 
knowledge about the effects of smoking differs, and 
each plaintiff began smoking for different reasons. 
Each of these factual differences impacts the applica¬ 
tion of legal rules such as causation, reliance, com¬ 
parative fault, and other affirmative defenses. 

Variations in state law magnify the differences. In 
a fraud claim, some states require justifiable reliance 
on a misrepresentation, see Allgood v. R.J. Reynolds 
Tobacco Co., 80 F.3d 168, 171 (5th Cir. 1996); 
Burroughs v. Jackson Nat'l Life Ins. Co., 618 So. 
2d 1329, 1332 (Ala. 1993), while others require rea¬ 
sonable reliance, see Parks v. Morris Homes Corp., 
245S.C.461,141 S.E.2d 129,132(S.C. 1965). States 
impose varying standards to determine when there is 
a duty to disclose facts. See Sugarhouse Fin. Co. v. 
Anderson, 610 P.2d 1369, 1373 (Utah 1980) (finding 
no duty when transaction was made at arm's length); 
Dodd v. Nelda Stephenson Chevrolet, Inc., 626 So. 
2d 1288, 1293 (Ala. 1993) (using a flexible stan¬ 
dard based on the transaction and relationship of the 
parties). 

Products liability law also differs among states. 
Some states do not recognize strict liability. E.g., 
Cline v. Prowler Indus., 418 A.2d 968, 979-80 
(Del. 1980). Some have adopted RESTATEMENT 
(SECOND) OF TORTS § 402A. E.g., O.S. Stapley 
Co. v. Miller, 103 Ariz. 556, 447 P.2d 248, 251-52 
(Ariz. 1968). Among the states that have adopted 
the Restatement, there are variations. See 5 STUART 
M. SPEISER ET AL., THE AMERICAN LAW OF 
TORTS §§ 18.31,18:34-18:35 (Law Co-op 1996). 

Differences in affirmative defenses also exist. 
Assumption of risk is a complete defense to a prod¬ 
ucts claim in some states. E.g., S.C. CODE ANN. § 
15-73-20 (Law Co-op 1976). In others, it is a part of 
comparative fault analysis. E.g., COLO. REV. STAT. 
§ 13-21-111.7(1986). Some states utilize "pure” com¬ 
parative fault, e.g., ARIZ. REV. STAT. ANN. § 12- 
2503-09 (1984); others follow a "greater fault bar," 
e.g., CONN. GEN. STAT. ANN. § 52-572h (West 
1988); and still others use an "equal fault bar," e.g., 
ARK. CODE ANN. § 16-64-122 (Michie 1991). 

Negligent infliction of emotional distress also 
involves wide variations. See Douglas B. 
Marlow, Negligent Infliction of Mental Distress: A 
Jurisdictional Survey of Existing Limitation Devices 
and Proposal Based on an Analysis of Objective 
Versus Subjective Indices of Distress, 33 VILL. L. 


REV. 781 (1988). Some states do not recognize the 
cause of action at all. See Allen v. Walker, 569 So. 
2d 350, 352 (Ala. 1990). Some require a physical 
impact. See OB-GYN Assocs. v. Littleton, 259 Ga. 
663, 386 S.E.2d 146, 148 (Ga. 1989). 

Despite these Overwhelming individual issues, com¬ 
mon issues might predominate. We are, however, left 
to speculate. The point of detailing the alleged differ¬ 
ences is to demonstrate the inquiry the district court 
failed to make. 

[** 22 ] 

The district court's consideration of state law variations 
was inadequate. The surveys provided by the plaintiffs 
failed to discuss, in any meaningful way, how the court 
could deal with variations in state law. The consumer 
fraud survey simply quoted a few state courts that had cer¬ 
tified state class actions. The survey of punitive damages 
was limited to the defendants' home states. Moreover, 
the two district court opinions on which the court relied 
did not support the proposition that variations in state law 
could be ignored. nl6 Nothing in the record demonstrates 
that the court critically analyzed how variations in state 
law would affect predominance. 


nl6 Both tlie plaintiffs and the district court cite 
Cordis and School Asbestos for the definitive proposi¬ 
tion that state law does not vary enough in negligence. 
Strict liability, Or fraud to prevent certification. See 
Castano, 160 F.R.D. at 554. Putting aside the obvi¬ 
ous objection that a court must independently analyze 
the case before it to determine predominance, such 
reliance is misplaced. 

In Cordis, the court specifically recognized that 
there are differences in the law of strict liability and 
fraud in different jurisdictions. The court certified the 
class despite those differences because the differences 
did not eliminate predominance in that particular case. 
Such a finding cannot be reflexively applied to the case 
sub judice. 

The same is true of School Asbestos. Like the court 
in Cordis, the district court there found little varia¬ 
tion in state negligence law. The Third Circuit agreed 
that the variations in strict liability would not make 
the class unmanageable. 789 F.2d at 1009. See also 
Georgine, 83F.3d610,1996U.S. App. LEXIS 11191, 
1996 WL 242442, at *12 & n. 13 (acknowledging that 
the court in School Asbestos certified the class de- 
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spite variations in state law, but limiting the reach of 
the decision to cases where variations can be broken 
down into a small number of patterns). It is a stretch to 
characterize these two cases as standing for the propo¬ 
sition that state law does not vary on negligence, strict 
liability, or fraud. 

[**23] 

The court also failed to perform its duty to determine 
whether the class action would be manageable in light of 
state law variations. The court's only discussion of man¬ 
ageability [*744] is a citation to Jenkins and the claim 
that "while manageability of the liability issues in this 
case may well prove to be difficult, the Court finds that 
any such difficulties pale in comparison to the specter of 
thousands, if not millions, of similar trials of liability pro¬ 
ceeding in thousands of courtrooms around the nation." 
Id. at 555-56. 

The problem with this approach is that it substitutes 
case-specific analysis with a generalized reference to 
Jenkins. The Jenkins court, however, was not faced with 
managing a novel claim involving eight causes of action, 
multiple jurisdictions, millions of plaintiffs, eight defen¬ 
dants, and over fifty years of alleged wrongful conduct. 
Instead, Jenkins involved only 893 personal injury as¬ 
bestos cases, the law of only one state, and the prospect 
of trial occurring in only one district. Accordingly, for 
purposes of the instant case, Jenkins is largely inapposite. 

In summary, whether the specter of millions of cases 
outweighs any manageability [**24] problems in this class 
is uncertain when the scope of any manageability prob¬ 
lems is unknown. Absent considered judgment on the 
manageability of the class, a comparison to millions of 
individual trials is meaningless. 

B. Predominance 

The district court's second error was that it failed to con¬ 
sider how the plaintiffs' addiction claims would be tried, 
individually or on a class basis. See 160 F.R.D. at 554. 
The district court, based on Eisen v. Carlisle & Jacquelin, 
417 U.S. 156, 177-78, 40 L. Ed. 2d 732, 94 S. Ct. 2140 
(1974), and Miller v. Mackey Int’1,452 F.2d 424 (5th Cir. 
1971), believed that it could not go past the pleadings for 
the certification decision. The result was an incomplete 
and inadequate predominance inquiry. 

The crux of the court’s error was that it misinterpreted 
Eisen and Miller. Neither case suggests that a court is 
limited to the pleadings when deciding on certification. 
Both, instead, stand for the unremarkable proposition that 


the strength of a plaintiffs claim should not affect the cer¬ 
tification decision. In Eisen, the Court held that it was 
improper to make a preliminary inquiry into the merits 
of a case, determine that the plaintiff was likely to suc¬ 
ceed, and [**25]consequently shift the cost of providing 
notice to the defendant. 417 U.S. at 177. In Miller, this 
court held that a district court could not deny certification 
based on its belief that the plaintiff could not prevail on 
the merits. 452 F.2d at 427. 

A district court certainly may look past the pleadings 
to determine whether the requirements of rule 23 have 
been met. nl7 Going beyond the pleadings is necessary, 
as a court must understand the claims, defenses, relevant 
facts, and applicable substantive law in order to make a 
meaningful determination of the certification issues. See 
MANUAL FOR COMPLEX LITIGATION § 30.11 (3d 
ed. 1995). 


nI7 See Falcon, 457 U.S. at 160 ("Sometimes the 
issues are plain enough from the pleadings . . . and 
sometimes it may be necessary for the court to probe 
behind the pleadings before coming to rest on the cer¬ 
tification question."); Coopers & Lybrand v. Livesay, 
437 U.S. 463, 469, 57 L. Ed. 2d 351, 98 S. Ct. 2454 
(1978) (reasoning that "the class determination gen¬ 
erally involves considerations that are 'enmeshed in 
the factual and legal issues comprising the plaintiffs 
cause of action.’ ’); id. at 469 n.12 ('"Evaluation of 
many of the questions entering into determination of 
class action questions is intimately involved with the 
merits of the claims. The typicality of the represen¬ 
tative’s claim or defenses . . . and the presence of 
common questions of law or fact are obvious exam¬ 
ples. The more complex determinations required in 
Rule 23(b)(3) class actions entail even greater entan¬ 
glement with the merits.'"); Love v. Turlington, 733 
F.2d 1562, 1564 (Uth Cir. 1984) ("While it is true 
that a trial court may not properly reach the merits of 
a claim when determining whether the class certifi¬ 
cation is warranted, this principle should not be tal- 
ismanically invoked to artificially limit a trial court's 
examination of the factors necessary to a reasoned 
determination of whether a plaintiff has met her bur¬ 
den of establishing each of the Rule 23 class action 
requirements."); Huff v. N.D. Cass Co., 485 F.2d 
710, 713 (5th Cir. 1973) (en banc) ("It is inescapable 
that in some cases there will be overlap between the 
demands of [rule] 23(a) and (b) and the question of 
whether plaintiff can succeed on the merits."). 

[**26] 
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The district court's predominance inquiry demonstrates 
why such an understanding is necessary. The premise of 
the court's opinion is a citation to Jenkins and a con¬ 
clusion that class treatment of common issues would 
significantly advance the individual trials. [*745] Absent 
knowledge of how addiction-as-injury cases would actu¬ 
ally be tried, however, it was impossible for the court to 
know whether the common issues would be a "significant" 
portion of the individual trials. The court just assumed 
that because the common issues would play a part in every 
trial, they must be significant. nl8 The court's synthesis 
of Jenkins and Eisen would write the predominance re¬ 
quirement out of the rule, and any common issue would 
predominate if it were common to all the individual trials. 
nl9 


nl8 The district court's approach to predominance 
stands in stark contrast to the methodology the district 
court used in Jenkins. There, the district judge had 
a vast amount of experience with asbestos cases. He 
certified the state of the art defense because it was the 
most significant contested issue in each case. Jenkins, 
109 F.R.D. 269 at 279. To the contrary, however, the 
district court in the instant case did not, and could 
not, have determined that the common issues would 
be a significant part of each case. Unlike the judge 
in Jenkins, the district judge a quo had no experience 
with this type of case and did not even inquire into 
how a case would be tried to determine whether the 
defendants' conduct would be a significant portion of 
each case. 

[**27] 

nl9 An incorrect predominance finding also impli¬ 
cates the court's superiority analysis: The greater the 
number of individual issues, the less likely superiority 
can be established. American Medical Sys., 75 F.3d 
at 1084-85 (distinguishing a single disaster mass tort 
from a more complex mass tort). The relationship 
between predominance and superiority in mass torts 
was recognized in the Advisory Committee’s note to 
rule 23(b)(3), which states: 

A "mass accident" resulting in injuries to numerous 
persons is ordinarily not appropriate for a class action 
because of the likelihood that significant questions, 
not only of damages but of liability and defenses to 
liability, would be present, affecting the individuals in 
different ways. In these circumstances an action con¬ 
ducted nominally as a class action would degenerate 
in practice into multiple lawsuits separately tr ied. 


FED. R. CIV. P. 23(b)(3) advisory committee's note 
(citation omitted), reprinted in 39 F.R.D. 69,103 
(1966). See also Georgine, 83 F.3d 610,1996 U.S. App. 
LEXIS LI 191, 1996 WL 242442, at *12-* 13 (relying on 
the Advisory Committee's note); American Medical Sys., 
75 F.3d at 1084-85. 

The plaintiffs assert that Professor Charles Allen 
Wright, a member of the Advisory Committee has now 
repudiated this passage in the notes. See H. NEWBERG, 
3 NEWBERG ON CLASS ACTIONS § 17.06 (3d ed. 
1992). Professor Wright's recent statements, made as an 
advocate in School Asbestos, must be viewed with some 
caution. As Professor Wright has stated: 

I certainly did not intend by that statement to say that 
a class should be certified in all mass tort cases. I 
merely wanted to take the sting out of the statement in 
the Advisory Committee Note, and even that said only 
that a class action is "ordinarily not appropriate" in mass- 
tort cases. The class action is a complex device that must 
be used with discernment. I think for example that Judge 
Jones in Louisiana would be creating a Frankenstein's 
monster if he should allow certification of what purports 
to be a class action on behalf of everyone who has ever 
been addicted to nicotine. 

Letter of Dec. 22, 1994, to N. Reid Neureiter, Williams 
& Connolly, Washington, D.C. 

....-End Footnotes- 

... - [**28] 

The court's treatment of the fraud claim also demon¬ 
strates the error inherent in its approach. n20 According to 
both the advisory committee's notes to Rule 23(b)(3) and 
this court's decision in Simon v. Merrill Lynch, Pierce, 
Fenner & Smith, Inc., 482 F.2d 880 (5th Cir. J973), a 
fraud class action cannot be certified when individual re¬ 
liance will be an issue. The district court avoided the 
reach of this court's decision in Simon by an erroneous 
reading of Eisen; the court refused to consider whether 
reliance would be an issue in individual trials. 


n20 The court specifically discussed reliance in the 
context of a fraud claim. Reliance is also an element 
of breach of warranty claims in some states, see, e.g., 
Modern Farm Serv., Inc. v. Ben Pearson, Inc., 308 
F.2d 18, 23 (5th Cir. 1962) (Arkansas); Caruso v. 
Celsius Insulation Resources, Inc., 101 F.R.D. 530, 
536 (M.D. Pa. 1984), and an element of consumer 
protection statutes in others, see, e.g., Louisiana ex 
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re). Guste v. General Motors Corp., 370 So. 2d 477, 
489 (La. 1979). 

[**29] 

The problem with the district court's approach is that 
after the class trial, it might have decided that reliance 
must be proven in individual trials. The court then would 
have been faced with the difficult choice of decertifying 
the class after phase 1 and wasting judicial resources, or 
continuing with a class action that would have failed the 
predominance requirement of ruie 23(b)(3). n21 


n21 Severing the defendants' conduct from reliance 
under rule 23(c)(4) does not save the class action. 
A district court cannot manufacture predominance 
through the nimble use of subdivision (c)(4). The 
proper interpretation of the interaction between sub¬ 
divisions (b)(3) and (c)(4) is that a cause of action, 
as a whole, must satisfy the predominance require¬ 
ment of (b)(3) and that (c)(4) is a housekeeping rule 
that allows courts to sever the common issues for a 
class trial. See In re N.D. Cal. Daikon Shield IUD 
Prods. Liability Litig., 693 F.2d 847, 856 (9th Cir. 
1982) (balancing severed issues against the remain¬ 
ing individual issues), cert, denied, 459 U.S. 1171, 
103 S. Ct. S17, 74 L. Ed. 2d 1015 (1983); see also 
Jenkins, 109 F.R.D. at 278 (comparing state of the 
art defense to individual questions of exposure and 
degree of injury in a class action certified only on the 
common issue of the state of the art defense). Reading 
rule 23(c)(4) as allowing a court to sever issues un¬ 
til the remaining common issue predominates over 
file remaining individual issues would eviscerate the 
predominance requirement of rule 23(b)(3); the result 
would be automatic certification in every case where 
there is a common issue, a result that could not have 
been intended. 

[**30] 

[*746] III. 

In addition to the reasons given above, regarding the 
district court's procedural errors, this class must be de¬ 
certified because it independently fails the superiority 
requirement of rule 23(b)(3). In the context of mass 
tort class actions, certification dramatically affects the 
stakes for defendants. Class certification magnifies[**31] 
and strengthens the number of unmeritorious claims. 
Agent Orange, 818 F.2d at 165-66. Aggregation of 
claims also makes it more likely that a defendant will 


be found liable and results in significantly higher damage 
awards. MANUAL FOR COMPLEX LITIGATION § 
33.26 n.1056; KennethS. Bordens and Irwin A. Horowitz, 
Mass Tort Civil Litigation: The Impact of Procedural 
Changes on Jury Decisions, 73 JUDICATURE 22 (1989). 

In addition to skewing trial outcomes, class certification 
creates insurmountable pressure on defendants to settle, 
whereas individual trials would not. See Peter H. Schuck, 
Mass Torts: An Institutional Evolutionist Perspective, 
80 CORNELL L. REV. 941, 958 (1995). The risk of 
facing an all-or-nothing verdict presents too high a risk, 
even when the probability of an adverse judgment is low. 
Rhone-Poulenc, 51 F.3dat 1298. These settlements have 
been referred to as judicial blackmail. n22 


n22 In re Gen. Motors Corp. Pick-Up Truck Fuel 
Tank Prods. Liability Litig., 55 F.3d 768, 784-85 (3d 
Cir.), cert, denied, 133 L. Ed. 2d 45, 116 S. Ct. 88 
(1995); Rhone-Poulenc, 51 F.3d at 1299-1300. See 
also Georgine, 83 F.3d 610, 1996 U.S. App. LEXIS 
11191, 1996 WL 242442, at *10 n.10 (rejecting the 
argument that the possibility of settlement should be 
factored positively in applying rule 23(b)(3)). But 
see In re A.H. Robins Co., 880 F.2d 709, 740 (4th 
Cir. 1989) (treating the fact that certification may fos¬ 
ter settlement as a positive factor when applying rule 
23(b)(3)) (dicta), cert, denied, 493 U.S. 959, 107 L. 
Ed. 2d 362, 110 S. Ct. 377 (1989). 

[**32] 

It is no surprise then, that historically, certification of 
mass tort litigation classes has been disfavored. n23 The 
traditional concern [*747] over the rights of defendants 
in mass tort class actions is magnified in the instant case. 
Our specific concern is that a mass tort cannot be properly 
certified without a prior track record of trials from which 
the district court can draw the information necessary to 
make the predominance and superiority requirements re¬ 
quired by rule 23. This is because certification of an 
immature tort results in a higher than normal risk that the 
class action may not be superior to individual adjudica¬ 
tion. 


n23 At the time rule 23 was drafted, mass tort lit¬ 
igation as we now know it did not exist. Schuck, 
supra, at 945. The term had been applied to single¬ 
event accidents. Id. Even in those cases, the advi¬ 
sory committee cautioned against certification. See 
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supra note 19. As modern mass tort litigation has 
evolved, courts have been willing to certify simple 
single disaster mass torts, see Sterling v. Velsicol 
Chem. Corp., 855 F.2d 1188, 1197 (6th Cir. 1988), 
but have been hesitant to certify more complex mass 
torts, see Georgine, 83 F.3d 610, 1996 U.S. App. 
LEXIS II191, 1996 WL 242442, at *12-* 14, *19 
(discussing the trend in certification and decertifying 
an asbestos class action); American Medical Sys., 75 
F.3d at 1084-85. See also Rhone-Poulenc, 51 F.3d 
1293 (decertifying class); In re Joint E. & S. Dist. 
Asbestos Litig., 14 F.3d 726 (2d Cir. 1993) (vacat¬ 
ing limited fund class action); In re Bendectin Prod. 
Liability Litig., 749 F.2d 300 (6th Cir. 1984) (grant¬ 
ing mandamus reversing class certification); Daikon 
Shield IUD Prods. Liability Litig., 693 F.2d at 856 
(decertifying class for lack: of commonality and supe¬ 
riority); Harding v. Tambrands Inc., 165 F.R.D. 623, 

, 1996 U.S. Dist. LEXIS 4677, 1996 WL 138057, 
at *5 (D. Kan. 1996) (denying certification of nation¬ 
wide class of persons alleging toxic shock syndrome); 
Kurczi v. EH Lilly & Co., 160F.R.D. 667 (N.D. Ohio 
1995) (denying nationwide class certification); Hurd 
v. Monsanto Co., 164 F.R.D. 234 (S.D. Ind. 1995) 
(refusing to certify class of persons alleging PCB ex¬ 
posure at one plant); Bethards v. Bard Access Sys., 
Inc., 1995 WL 75356 (N.D. Ill. 1995) (recommend¬ 
ing denial of class certification in products liability ac¬ 
tion regarding catheters); Ikonen v. Hartz Mountain 
Corp., 122 F.R.D. 258 (S.D. Cal. 1988) (denying 
class certification in flea and tick spray products li¬ 
ability action); In re Tetracycline Cases, 107 F.R.D. 
719 (W.D. Mo. 1985) (denying certification because 
class action is not superior method of adjudication); 
Mertens v. Abbott Laboratories, 99 F.R.D. 38 (D.N.H, 
1983) (denying certification of class in DES litiga¬ 
tion); Ryan v. Eli Lilly & Co., 84F.R.D. 230 (D.S.C. 
1979) (denying certification of class of women who 
took synthetic estrogen during pregnancy); Yandle v. 
PPG Indus., 65 F.R.D. 566 (E.D. Tex. 1974) (denying 
asbestos claims class certification). But see Central 
Wesleyan College v. W.R. Grace & Co., 6 F.3d 177 
(4th Cir. 1993) (affirming certification of class of col¬ 
leges in suit against asbestos manufacturer); Agent 
Orange, 818 F.2d at 166-67 (certifying class despite 
manageability difficulties because of centrality of mil¬ 
itary contractor defense); School Asbestos, 789 F-2d 
996; In re Teletronics Pacing System, Inc., Acufix 
Atrail "J" Leads Prod. Liabiiity Litig., No. C-l- 
95-094 (S.D. Ohio, Nov. 17, 1995) (certifying class 
against manufacturer of alleged defective pacemaker 
leads) (unpublished); In re Copley Pharmaceutical, 
Inc., 161 F.R.D. 456 (D. Wyo. 1995) (certifying na¬ 
tionwide class for limited threshold liability issues 


regarding prescription drug albuterol, but refusing to 
certify class for individual issues of liability and cau¬ 
sation or punitive damages); Craft v. Vanderbilt Univ., 
No. 3:94-0090 (M.D. Tenn. July 14, 1994) (certify¬ 
ing class for exposure to a radioactive isotope in med¬ 
ical experiments) (unpublished); In re Cordis Cardiac 
Pacemaker Prod. Liability Litig., No. C-3-90-374 
(S.D. Ohio Dec. 23, 1992) (unpublished). 

[**33] 

We first address the district court’s superiority analy¬ 
sis. The court acknowledged the extensive manageability 
problems with this class. Such problems include diffi¬ 
cult choice of law determinations, subclassing of eight 
claims with variations in state law, Erie guesses, notice to 
millions of class members, further subclassing to take ac¬ 
count of transient plaintiffs, and the difficult procedure for 
determining who is nicotine-dependent. Cases with far 
fewer manageability problems have given courts pause. 
See, e.g., Georgine, 83 F.3d 610, 1996 U.S. App. LEXIS 
11191, 1996 WL 242442, at *19; In re Hotel Tel., 500 
F.2d at 90. 

The district court's rationale for certification in spite of 
such problems i.e., that a class trial would preserve ju¬ 
dicial resources in the millions of inevitable individual 
trials is based on pure speculation. Not every mass tort is 
asbestos, and not every mass tort will result in the same 
judicial crises. n24 The judicial crisis to which the district 
court referred is only theoretical. 


n24 There is reason to believe that even a mass tort 
like asbestos could be managed, without class certi¬ 
fication, in a way that avoids judicial meltdown. See 
Georgine, 83F.3d610,1996U.S. App. LEXIS 11191, 
1996 WL 242442, at *21 (suggesting methods, short 
of a nationwide class action, that would be more effi¬ 
cient than individual trials); John A. Siliciano, Mass 
Torts and the Rhetoric of Crisis, 80 CORNELL L. 
REV. 980, 1010-12 (1995) (suggesting that stringent 
"gate keeping" by courts at the outset would have 
prevented asbestos from becoming a monstrous mass 
tort). In a case such as this one, where causation is 
a key element, disaggregation of claims allows courts 
to dismiss weak and frivolous claims on summary 
judgment. 

Where novel theories of recovery are advanced 
(such as addiction as injury), courts can aggressively 
weed out untenable theories. See, e.g.. Allgood v. 
RJ. Reynolds Tobacco Co., 80 F.3d 168, 172 (5th 
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Cir. 1996) (rejecting failure-to-warn claim against 
tobacco companies based on inadequate proof of re¬ 
liance and, alternatively, on "common knowledge" 
theory). Courts can use case management techniques 
to avoid discovery abuses. The parties can also turn 
to mediation and arbitration to settle individual or ag¬ 
gregated cases. 

[**34] 

What the district court failed to consider, and what no 
court can determine at this time, is the very real possibil¬ 
ity that the judicial crisis may fail to materialize. n25 The 
plaintiffs' [*748] claims are based on a new theory of lia¬ 
bility and the existence of new evidence. Until plaintiffs 
decide to file individual claims, a court cannot, from the 
existence of injury, presume that all or even any plaintiffs 
will pursue legal remedies. n26 Nor can a court make 
a superiority determination based on such speculation. 
American Medical Sys., 75 F.3d at 1085 (opining that 
superiority is lacking where judicial management crisis 
does not exist and individual trials are possible). 


n25 The plaintiffs, in seemingly inconsistent posi¬ 
tions, argue that the lack of a judicial crisis justifies 
certification; they assert that the reason why individ¬ 
ual plaintiffs have not filed claims is that the tobacco 
industry makes individual trials far too expensive and 
plaintiffs are rarely successful. The fact that a party 
continuously loses at trial does not justify class cer¬ 
tification, however. See American Medical Systems, 
75 F.3d at 1087 and n.20 (granting mandamus in part 
because judge's comments that class treatment was 
warranted because the defendant had greater litiga¬ 
tion resources than the plaintiff demonstrated a bias 
in favor of certification by the judge). The plain¬ 
tiffs’ argument, if accepted, would justify class treat¬ 
ment whenever a defendant has better attorneys and 
resources at its disposal. 

The plaintiffs' claim also overstates the defendants' 
ability to outspend plaintiffs. Assuming arguendo that 
the defendants pool resources and outspend plaintiffs 
in individual trials, there is no reason why plaintiffs 
still cannot prevail. The class is represented by a con¬ 
sortium of well-financed plaintiffs' lawyers who, over 
time, can develop the expertise and specialized knowl¬ 
edge sufficient to beat the tobacco companies at their 
own game. See Francis E. McGovern, An Analysis of 
Mass Torts for Judges, 73 TEX. L. REV. 1821, 1834- 
35 (1995) (suggesting that plaintiffs can overcome 
tobacco defendants' perceived advantage when a suffi¬ 


cient number of plaintiffs have filed claims and shared 
discovery). Courts can also overcome the defendant's 
alleged advantages through coordination or consolida¬ 
tion of cases for discovery and other pretrial matters. 
See MANUAL FOR COMPLEX LITIGATION at § 
33.21-25. 

[**35] 

n26 There are numerous reasons why plaintiffs with 
positive-value suits opt out of the tort system, includ¬ 
ing risk aversion to engaging in litigation, privacy con¬ 
cerns, and alternative avenues for medical treatment, 
such as Medicaid. See McGovern, supra, at 1827- 
28. In a case where comparative negligence is raised, 
plaintiffs have the best insight into their own relative 
fault. Ultimately, a court cannot extrapolate, from the 
number of potential plaintiffs, the actual number of 
cases that will be filed. See id. at 1823 & n,8 (con¬ 
tending that only 10 to 20% of persons who suffer 
harm actually invoke the tort litigation process). 

Severe manageability problems and the lack of a ju¬ 
dicial crisis are not the only reasons why superiority is 
lacking. The most compelling rationale for finding supe¬ 
riority in a class action-the existence of a negative value 
suit-is missing in this case. Accord Phillips Petroleum 
Co. v. Shutts, 472 U.S. 797, 809, 86 L. Ed. 2d 628, 105 
S. Ct. 2965 (1985); Rhone-Poulenc, 51 F.3d at 1299. 

As he stated in the record, plaintiffs' counsel in this case 
has promised to inundate the courts[**36] with individual 
claims if class certification is denied. Independently of 
the reliability of this self-serving promise, there is reason 
to believe that individual suits are feasible. First, indi¬ 
vidual damage claims are high, and punitive damages are 
available in most states. The expense of litigation does 
not necessarily turn this case into a negative value suit, in 
paid because the prevailing party may recover attorneys' 
fees under many consumer protection statutes. See Boggs 
v. Alto Trailer Sales, 511 F.2d 114, 118 (5th Cir. 1975) 
(acknowledging that the availability of attorneys' fees is 
a common basis for finding non-superiority). 

In a case such as this one, where each plaintiff may 
receive a large award, and fee shifting often is available, 
we find Chief Judge Posner's analysis of superiority to be 
persuasive: 

For this consensus or maturing of judgment the district 
judge proposes to substitute a single trial before a single 
jury .... One jury . . . will hold the fate of an 
industry in the palm of its hand. . . . That kind of 
thing can happen in our system of civil justice .... 
But it need not be tolerated when the alternative exists of 
submitting an issue to[**37] multiple juries constituting 
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in the aggregate a much larger and more diverse sample 
of decision-makers. That would not be a feasible option 
if the stakes to each class member were too slight to repay 
the cost of suit .... But this is not the case .... 
Each plaintiff if successful is apt to receive a judgment 
in the millions. With the aggregate stakes in the tens or 
hundreds of millions of dollars, or even in the billions, 
it is not a waste of judicial resources to conduct more 
than one trial, before more than six jurors, to determine 
whether a major segment of the international pharmaceu¬ 
tical industry is to follow the asbestos manufacturers into 
Chapter 11. 

Rhone-Poulenc, 51 F.3d at 1300. So too here, we cannot 
say that it would be a waste to allow individual trials to 
proceed, before a district court engages in the compli¬ 
cated predominance and superiority analysis necessary to 
certify a class. 

Fairness may demand that mass torts with few prior ver¬ 
dicts or judgments be litigated first in smaller units even 
single-plaintiff, single-defendant trials until general cau¬ 
sation, typical injuries, and levels of damages become es¬ 
tablished. Thus, "mature" mass torts[**38] like asbestos 
or Daikon Shield may call for procedures that are not 
appropriate for incipient mass tort cases, such as those in¬ 
volving injuries arising [*749] from new products, chem¬ 
ical substances, or pharmaceuticals. 

MANUAL FOR COMPLEX LITIGATION § 33.26. 

The remaining rationale for superiority judicial effi¬ 
ciency n27 is also lacking. In the context of an immature 
tort, any savings in judicial resources is speculative, and 
any imagined savings would be overwhelmed by the pro¬ 
cedural problems that certification of a sui generis cause 
of action brings with it. 


n27 See Sterling, 855 F.2d at i 196 ("The procedural 
device of Rule 23(b)(3) class action was designed not 
solely as a means for assuring legal assistance in the 
vindication of small claims but, rather, to achieve the 
economies of time, effort, and expense."). 

Even assuming arguendo that the tort system will see 
many more addiction-as-injury claims, a conclusion that 
certification will save judicial resources is premature at 
this stage of the[**39] litigation. Take for example the 
district court's plan to divide core liability from other is¬ 
sues such as comparative negligence and reliance. The 
assumption is that after a class verdict, the common issues 
will not be a part of follow-up trials. The court has no 


basis for that assumption. 

It may be that comparative negligence will be raised 
in the individual trials, and the evidence presented at the 
class trial will have to be repeated. The same may be 
true for reliance. n28 The net result may be a waste, 
not a savings, in judicial resources. Only after the courts 
have more experience with this type of case can a court 
certify issues in a way that preserves judicial resources. 
See Jenkins, 782 F.2d 468 (certifying state of the art de¬ 
fense because experience had demonstrated that judicial 
resources could by saved by certification). 


n28 See, e.g„ Allgood, 80 F.3d at 171 (holding that 
under Texas law, reliance is an essential element of 
both affirmative fraud and fraudulent concealment). 

Even assuming[**40] that certification at this time 
would result in judicial efficiencies in individual trials, 
certification of an immature tort brings with it unique 
problems that may consume more judicial resources than 
certification will save. These problems are not specula¬ 
tive; the district court faced, and ignored, many of the 
problems that immature torts can cause. 

The- primary procedural difficulty created by immature 
torts is the inherent difficulty a district court will have 
in determining whether the requirements of rule 23 have 
been met. We have already identified a number of defects 
with the district court's predominance and manageability 
inquires, defects that will continue to exist on remand 
because of the unique nature of the plaintiffs' claim. 

The district court's predominance inquiry, or lack of it, 
squarely presents the problems associated with certifica¬ 
tion of immature torts. Determining whether the common 
issues are a "significant" part of each individual case has 
an abstract quality to it when no court in this country has 
ever tried an injury-as-addiction claim. As the plaintiffs 
admitted to the district court, "we don't have the learning 
curb [sic] that is necessary to say tof**41] Your Honor 
'this is precisely how this case can be tried and that will 
not run afoul of the teachings of the 5th Circuit."’ 

Yet, an accurate finding on predominance is necessary 
before the court can certify a class. It may turn out that 
the defendant's conduct, while common, is a minor part of 
each trial. Premature certification deprives the defendant 
of the opportunity to present that argument to any court 
and risks decertification after considerable resources have 
been expended. 
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The court's analysis of reliance also demonstrates the 
potential judicial inefficiencies in immature tort class ac¬ 
tions. Individual trials will determine whether individual 
reliance will be an issue. Rather than guess that reliance 
may be inferred, a district court should base its determi¬ 
nation that individual reliance does not predominate on 
the wisdom of such individual trials. The risk that a dis¬ 
trict court will make the wrong guess, that the parties will 
engage in years of litigation, and that the class ultimately 
will be decertified (because reliance predominates over 
common issues) prevents this class action from being a 
superior method of adjudication. 

The complexity of the choice of law inquiry[**42] also 
makes individual adjudication superior [*750] to class 
treatment. The plaintiffs have asserted eight theories of 
liability from every state. Prior to certification, the dis¬ 
trict court must determine whether variations in state law 
defeat predominance. While the task may not be impos¬ 
sible, its complexity certainly makes individual trials a 
more attractive alternative and, ipso facto, renders class 
treatment not superior. See Georgine, 83 F.3d 610,1996 
WL 242442, at *21 (recommending that Congress solve 
the problems inherent in multi-state class actions by fed¬ 
eralizing choice of law rules, but rejecting such legislation 
when it masquerades as judicial innovation). 

Through individual adjudication, the plaintiffs can win¬ 
now their claims to the strongest causes of action. n29 
The result will be an easier choice of law inquiry and a 
less complicated predominance inquiry. State courts can 
address the more novel of the plaintiffs' claims, making 
the federal court's Erie guesses less complicated. It is far 
more desirable to allow state courts to apply and develop 
their own law than to have a federal court apply "a kind of 
Esperanto [jury] instruction." Rhone-Poulenc, 51 F.3d at 
1300;[**43] MANUAL FOR COMPLEX LITIGATION 
§ 33.26 (discussing the full cycle of litigation necessary 
for a tort to mature). 


n29 State courts are more than capable of pro¬ 
viding definitive statements regarding the validity 
of addiction-as-injury claims. See, e.g., Joseph E. 
Seagram & Sons v. McGuire, 814 S.W.2d 385 (Tex. 
1991) (accepting "common knowledge" theory and 
holding no cause of action for alcohol addiction claim 
based on products liability, misrepresentations, negli¬ 
gence, breach of implied warranties of merchantabil¬ 
ity and fitness, violations of consumer protection 
statutes, and conspiracy); See also Allgood, 80 F.3d 
at 171-72 (rejecting failure-to-warn claim against to¬ 
bacco companies based on inadequate proof of re¬ 


liance and, alternatively, on "common knowledge" 
theory) (citing Joseph E. Seagram). 

The full development of trials in every 
state will make subclassing an easier 
process- The result of allowing individual trials to proceed 
is a more accurate determination of predominance. We 
have already[**44] seen the result of certifying this class 
without individual adjudications, and we are not alone in 
expressing discomfort with a district court's certification 
of a novel theory. See Rhone-Poulenc, 51 F.3d at 1300. 

Another factor weighing heavily in favor of individual 
trials is the risk that in order to make this class action 
manageable, the court will be forced to bifurcate issues 
in violation of the Seventh Amendment. This class ac¬ 
tion is permeated with individual issues, such as prox¬ 
imate causation, comparative negligence, reliance, and 
compensatory damages. In order to manage so many in¬ 
dividual issues, the district court proposed to empanel a 
class jury to adjudicate common issues. A second jury, or 
a number of "second" juries, will pass on the individual 
issues, either on a case-by-case basis or through group 
trials of individual plaintiffs. 

The Seventh Amendment entitles parties to have fact is¬ 
sues decided by one jury, and prohibits a second jury 
from reexamining those facts and issues. n30 Thus, 
Constitution allows bifurcation of issues that are so sep¬ 
arable that the second jury will not be called upon to 
reconsider findings of fact by the first: 

This Court has[**45] cautioned that separation of issues 
is not the usual course that should be followed, and that the 
issue to be tried must be so distinct and separable from the 
others that a trial of it alone may be had without injustice. 
This limitation on the use of bifurcation is a recognition 
of the fact that inherent in the Seventh Amendment guar¬ 
antee of a trial by jury is the general right of a litigant 
to have only one jury pass on a common issue of fact. 
The Supreme Court recognized this principle in Gasoline 
Products .... The Court explained . . . that a 
partial new trial may not be "properly resorted to unless 
it clearly appears that the issue to be retried is so distinct 
and separable from the others that a trial of it alone may 
be had without injustice." Such a rule is dictated for the 
very practical reason that if separate juries are allowed 
to pass on issues involving overlapping legal and factual 
questions the [*751] verdicts rendered by each jury could 
be inconsistent. 

Alabama v. Blue Bird Body Co., 573 F.2d 309, 318 (5th 
Cir. 1978) (citations and footnotes omitted). 
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n30 ”No fact tried by jury, shall be otherwise re¬ 
examined in any Court of the United States. . ." U.S. 
CONST, amend. VII. 

[**46] 

The Seventh Circuit recently addressed Seventh 
Amendment limitations to bifurcation. In Rhone- 
Poulenc, 51 F.3d at 1302-03, Chief Judge Posner de¬ 
scribed the constitutional limitation as one requiring a 
court to "carve at the joint" in such a way so that the same 
issue is not reexamined by different juries. "The right to a 
jury trial ... is a right to have juriable issues determined 
by the first jury impaneled to hear them (provided there 
are no errors warranting a new trial), and not reexamined 
by another finder of fact." Id. at 1303. 

Severing a defendant's conduct from comparative neg¬ 
ligence results in the type of risk that our court forbade 
in Blue Bird. Comparative negligence, by definition, 
requires a comparison between the defendant's and the 
plaintiff's conduct. Rhone-Poulenc, 51 F.3d at 1303 
("Comparative negligence entails, as the name implies, 
a comparison of the degree of negligence of plaintiff and 
defendant."). At a bare minimum, a second jury will re¬ 
hear evidence of the defendant’s conduct. There is a risk 
that in apportioning fault, the second jury could reevalu¬ 
ate tire defendant's fault, determine that the defendant was 
not at fault, and apportion[**47] 100% of the fault to the 
plaintiff. In such a situation, the second jury would be im¬ 
permissibly reconsidering the findings of a first jury. The 
risk of such reevaluation is so great that class treatment 
can hardly be said to be superior to individual adjudica¬ 
tion. n31 


n31 The plaintiffs argue that any risk that a bifurca¬ 
tion order would violate the Seventh Amendment is 
speculative, as the plaintiffs may prevail on causes of 
action that either do not require bifurcation or do not 
contain issues that are so intertwined that the Seventh 
Amendment will be implicated. In essence, plaintiffs’ 
argument boils down to a repudiation of the class com¬ 
plaint's negligence and strict products liability claims. 

The plaintiffs' final retort is that individual trials are 
inadequate because time is running out for many of the 
plaintiffs. n32 They point out that prior litigation against 
the tobacco companies has taken up to ten years to wind 
through the legal system. While a compelling rhetori¬ 
cal argument, it is ultimately inconsistent[**48] with the 


plaintiffs' own arguments and ignores the realities of the 
legal system. First, the plaintiffs’ reliance on prior per¬ 
sonal injury cases is unpersuasive, as they admit that they 
have new evidence and are pursuing a claim entirely dif¬ 
ferent from that of past plaintiffs. 


n32 This contention is disingenuous at best. At oral 
argument, the plaintiffs asserted that time is of the 
essence, because plaintiffs who die cannot partake in 
a medical monitoring fund. What the plaintiffs failed 
to mention was that the district court refused to cer¬ 
tify a medical monitoring fund, and the plaintiffs have 
not cross-appealed that decision. Moreover, for the 
remainder of the claims a plaintiffs family or estate 
can sue based on survivorship statutes. The plaintiffs' 
class complaint envisions survivor lawsuits. In fact, 
the named plaintiff in this case, Dianne Castano, is a 
non-smoker who is suing both for the wrongful death 
of her husband and as a representative in a survival 
action. 

Second, the plaintiffs' claim that time[**49] is running 
out ignores the reality of the class action device. In a com¬ 
plicated case involving multiple jurisdictions, the conflict 
of law question itself could take decades to work its way 
through the courts. n33 Once that issue has been re¬ 
solved, discovery, subclassing, and ultimately the class 
trial would take place. Next would come the appellate 
process. After the class trial, the individual trials and ap¬ 
peals on comparative negligence and damages would have 
to take place. The net result could be that the class action 
device would lengthen, not shorten, the time it takes for 
the plaintiffs to reach final judgment. 


n33 The plaintiffs rely on School Asbestos for the 
proposition that variations in state law do not preclude 
predominance. Putting that issue aside, the case is in¬ 
structive for what happened after the Third Circuit 
remanded to the district court. Almost nine years 
after the first complaint was filed, and eight years af¬ 
ter the court of appeals had affirmed certification, the 
conflict of law issues had yet to be resolved. See 
In re Sch. Asbestos Litig., 977 F.2d 764, 771 (3d 
Cir. 1992) (granting mandamus to disqualify judge 
but refusing to address whether district court's trial 
plan properly resolved any problems with variations 
in state law because new judge may adopt a different 
trial plan). 

[**50] 
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[*752] IV. 

The district court abused its discretion by ignoring vari¬ 
ations in state law and how a trial on the alleged causes of 
action would be tried. Those errors cannot be corrected 
on remand because of the novelty of the plaintiffs' claims. 
Accordingly, class treatment is not superior to individual 
adjudication. 


We have once before stated that "traditional ways of 
proceeding reflect far more than habit. They reflect the 
very culture of the jury trial. . . In re Fibreboard 
Corp., 893 F.2d 706, 711 (5th Cir. 1990). The collective 
wisdom of individual juries is necessary before this court 
commits the fate of an entire industry or, indeed, the fate 
of a class of millions, to a single jury. For the forgoing 
reasons, we REVERSE and REMAND with instructions 
that the district court dismiss the class complaint. 
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GLORIA SCOTT, ET AL VERSUS THE AMERICAN TOBACCO COMPANY, ET AL 
CIVIL ACTION NO, 97-1178 SECTION "C" (5) 

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF LOUISIANA 

1997 U.S. Dist. LEXIS 19957 

December 2, 1997, Decided 
December 2,1997, Filed; December 2,1997, Entered 


DISPOSITION: [*1] Matters REMANDED for lack of 
subject matter jurisdiction pursuant to 28 U.S.C. § 
1447(c). 

CORE TERMS: redhibition, nicotine, buyer, seller, red¬ 
hibitory, distributor, vendor, tobacco, manufacturer, sid¬ 
ing, cause of action, purchaser, in-state, cigarette, useless, 
bought, vice, subrogation, deformity, warranty, addictive¬ 
ness, enhancement, deliberate, addiction, presumed, di¬ 
minish, overload, induce 
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Mestayer, New Orleans, LA. 
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JUDGES: H. GINGER BERRIGAN, UNITED STATES 
DISTRICT JUDGE. 

OPINIONBY: H. GINGER BERRIGAN 
OPINION: ORDER AND REASONS 

Pending before the Court is the plaintiffs’ motion to re¬ 
mand. This is the second round of motions to remand, 
dealing with the same basic issues. Having considered the 
Court's prior decision, the subsequent events, the record, 
the additional memoranda of counsel and the law, the 
Court has determined that once again remand is appropri¬ 
ate. 

This Court previously granted the plaintiffs' motion to 
remand on October 31, 1996. Scott v. The American 
Tobacco Co., 959 F. Supp. 340(E.D.La. 1996). That or¬ 
der was based on the finding that an action in redhibition 
against the in-state distributor defendants was not fraudu¬ 
lently pleaded. After remand. Judge Richard Ganucheau 
issued an order maintaining the exception of no cause of 
action against the non-diverse distributor defendants on 
April 16,1997, and the matter was immediately removed 
again. The plaintiffs filed a motion for devolutive appeal 
on June[*4] 23, 1997, with the Court of Appeal for the 
Fourth Circuit, State of Louisiana. Motions were filed 
with the Louisiana Fourth Circuit and all sides asked for 
a suspension of the briefing schedule until the removal 
issues were resolved by this Court. 

In addition to the reasons previously issued, the Court 
concludes that remand is appropriate for the following 
supplemental reasons. The focus, as before, is upon 
whether Louisiana's redhibition statutes, La. Civ. Code 
art. 2520, et seq., permit a cause of action against the lo¬ 
cal distributors of tobacco products. The plaintiffs’ claim 
is based on the alleged addictiveness of nicotine and the 
alleged deliberate and secret enhancement of the nicotine 
level in the tobacco so as to induce and/or maintain those 
addictions, which in turns guarantees future sales of the 
product. For this Court, the latter claim in particular falls 
well within the scope of Louisiana's redhibition law. 

Article 2520 provides in pertinent part: 

The seller warrants the buyer against redhibitory de¬ 
fects, or vices, in the thing sold. 

A defect is redhibitory when it renders the thing useless, 
or its use so inconvenient that it must be presumed that a 
buyer would[*5] not have bought the thing had he known 
of the defect. The existence of such a defect gives a buyer 


the right to obtain rescission of the sale. 

A defect is redhibitory also when, without rendering 
the thing totally useless, it diminishes its usefulness or 
its value so that it must be presumed that a buyer would 
stiil have bought it but for a lesser price. The existence of 
such a defect limits the right of a buyer to a reduction of 
the price. 

Under La. Civ. Code art. 2531: 

A seller who did not know that the thing he sold had 
a defect is only bound to repair, remedy, or correct the 
defect. If he is unable or fails so to do, he is then bound 
to return the price to the buyer with interest from the time 
it was paid, and to reimburse him for the reasonable ex¬ 
penses occasioned by the sale, as well as those incurred 
for the preservation of the thing, less the credit to which 
the seller is entitled if the use made of the thing, or the 
fruits it has yielded, were of some value to the buyer. 

A seller who is held liable for a redhibitory defect has 
an action against the manufacturer of the defective thing, 
if the defect existed at the time the thing was delivered by 
the manufacturer[*6] to the seller, for any loss the seller 
sustained because of the redhibition. Any contractual 
provision that attempts to limit, diminish or prevent such 
recovery by a seller against the manufacturer shall have 
no effect. 

The essence of the "vice” or "defect" alleged here is the 
manipulative enhancement of the nicotine level in tobacco 
in order to induce addiction. While a nicotine overload 
may not render the cigarette "useless," this Court believes 
that under Louisiana law, a fact-finder, be it judge or jury, 
could well find that a "buyer (the would- be smoker) would 
not have bought the thing (the cigarettes) had he known 
of the defect (the added infusion of nicotine in order to 
addict him)." The Court believes this to be true, regardless 
of any alleged generalized knowledge that nicotine had 
addictive qualities. 

The cases cited by the defendants are distinguishable. 
In Lonkowski v. R. J. Reynolds Co., 1996 U.S. Dist. 
LEXIS 20577, 1996 WL 8S8182 (W.D.La.) (J. Trimble), 
the plaintiffs apparently did not allege the secretive ma¬ 
nipulation of the nicotine level in tobacco, but relied solely 
on nicotine's basic addictiveness and cancer-causing qual¬ 
ities. Judge Trimble also referenced Scogin v. Smith, 612 
So. 2d 739, 741 [*7] (La. App. 1st Cir. 1992), which 
defined a redhibitory defect as a "physical imperfection 
or deformity, a lacking of a necessary competent [sic] or 
level of quality." This Court considers the claim of delib¬ 
erate nicotine overload in the tobacco to be. a "deformity" 
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which, to the mind of a reasonable buyer, could divest the 
cigarette of a "necessary competent or level of quality." 

In Morgan v. United States Tobacco Co., Civ. Act. No. 
97-280 (W,D. La. Ap. 17, 1997)(J. Little), Judge Little 
found redhibition inapplicable on the basis that the in¬ 
state tobacco distributors were not manufacturers nor did 
they sell the product directly to the plaintiff purchasers. 
This Court would have nonetheless concluded that view¬ 
ing the law of Louisiana most favorably to the plaintiffs, 
and construing any ambiguities in the law in favor of the 
plaintiffs, a cause of action in redhibition could be lodged 
against the local distributors. Louisiana courts have al¬ 
lowed purchasers without privity to pursue redhibition 
claims against "up the line" sellers in a number of dif¬ 
ferent types of situations. In Landry v. Baton Rouge 
Lumber Company, et al, 434 So. 2d 1144 (La. App. 1st 
Cir. 1983),p8] the plaintiff was allowed to recover in 
redhibition against a vendor of wood siding even though 
the vendor was not the manufacturer of the siding nor 
had the vendor sold the siding directly to the plaintiff; 
rather the siding had been sold to a contractor hired by 
the plaintiff to build a camp. 

A purchaser may be subrogated to the rights of his vendor 
and his vendor's warranty against redhibitory defects from 
prior vendors in a chain of title... La.C.C.art. 2503 also 
extends subrogation to the warranty against redhibitory 
vices. 

Id., 434 So. 2d at 1145. See also Media Production 
Consultants, Inc. v. Mercedes-Benz of North America, 


262 La. 80, 262 So. 2d 377 (La. 1972). Although some 
confusion exists as to the source of this right to sue, be it 
as an imputed tort or as subrogation or as transmission of 
an implied warranty with the product with each sale nl, 
the right to so sue appears to exist- 


nl See Jeffrey W. Weiss, Overcoming Barriers of 
Privity to Warranty Actions - The Introduction of 
the French Transmission Rule into the Louisiana 
Jurisprudence, 59 Tul. Law Rev. 1128 (1985); 
Datamatic, Inc. v. International Business Machines 
Corporation, 795 F.2d 458,462-464 (5th Cir. 1986). 

[*9] 

For all of the above reasons, as well as for the rea¬ 
sons previously slated, this Court does believe that under 
the standards appropriate for evaluating an allegation of 
fraudulent joinder, that a viable claim of redhibition may 
be lodged against the in-state distributors. Therefore, 
the matters are REMANDED for lack of subject matter 
jurisdiction pursuant to 28 U.S.C, § 1447(c). 

New Orleans, Louisiana, this 2nd day of December, 
1997. 

H. GINGER BERRIGAN 

UNITED STATES DISTRICT JUDGE 
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Orleans, LA. 

For PHILIP MORRIS INCORPORATED, defendant (96- 
CV-2200): Charles Fenner Gay, Jr., Scott Edward 
Delacroix, Deborah Bila Rouen, Adams & Reese, New 
Orleans, LA. Gary R. Long, Gregory L. Fowler, Tim 
Congrove, Shook, Hardy & Bacon, Kansas City, MO. 

For PHILIP MORRIS COMPANIES, INC., defendant 
(96-CV-2200): Charles Fenner Gay, Jr., (See above). 
Scott Edward Delacroix, (See above). Deborah Bila 
Rouen, (See above). Gary R. Long, (See above). Gregory 

L. Fowler, (See above). Tim Congrove, (See above). 

For GEORGE W. GROETSCH, INC., defendant (96-CV- 
2200): Lance Stephen Ostendorf, Campbell, McCranie, 
Sistrunk, Anzelmo & Hardy, Metairie, LA. Thomas P. 
Anzelmo, Campbell, McCranie, Sistrunk, Anzelmo & 
Hardy, Metairie, LA. 

SUZANNE V FOULDS, movant (96-CV-2200), [PRO 
SE], New Orleans, LA. 

For CELESTE GAUTHIER, plaintiff (96-CV-2201): 
Wendell H. Gauthier, Gauthier & Murphy, Metairie, 
LA. Elizabeth J. Cabraser, Richard M. Heimann, Lieff, 
Cabraser, et al, San Francisco, CA. 

For BRYAN MUSSO, plaintiff (96-CV-2201): Robert L. 
Redfearn, Simon, Peragine, Smith & Redfeam, LLP, New 
Orleans, LA. Wendell H. Gauthier, (See above). Robert 
Scott Buhrer, [**61 Flanders, Flanders & Buhrer, New 
Orleans, LA. Elizabeth J. Cabraser, (See above). Richard 

M. Heimann, (See above). Leo Joseph Palazzo, Palazzo 
Law Firm, New Orleans, LA. 

For CAROLYN OSTER, plaintiff (96-CV-2201): Robert 
L. Redfearn, (See above). Wendell H. Gauthier, (See 
above). Robert Scott Buhrer, (See above). Elizabeth J. 
Cabraser, (See above). Richard M. Heimann, (See above). 
Leo Joseph Palazzo, (See above). 

For SUZANNE DEMAREST, plaintiff (96-CV-2201): 
Robert L. Redfeam, (See above). Wendell H. Gauthier, 
(See above). Robert Scott Buhrer, (See above). Elizabeth 
J. Cabraser, (See above). Richard M. Heimann, (See 
above). Leo Joseph Palazzo, (See above). 

For JENNIFER R MASSETT, plaintiff (96-CV-2201): 
Robert L. Redfearn, (See above). Wendell H. Gauthier, 
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(See above). Robert Scott Buhrer, (See above). Elizabeth 
J. Cabraser, (See above). Richard M. Heimann, (See 
above). Leo Joseph Palazzo, (See above). 

For DAWN DEGRUY, plaintiff (96-CV-2201): Robert L. 
Redfearn, (See above). WendellH. Gauthier, (See above). 
Robert Scott Buhrer, (See above). Elizabeth J. Cabraser, 
(See above). Richard M. Heimann, (See above). Leo 
Joseph Palazzo, (See above). 

For PHILIP MORRIS[**7] INCORPORATED, defen¬ 
dant (96-CV-2201): Charles Fenner Gay, Jr., Scott 
Edward Delacroix, Deborah Bila Rouen, Adams & Reese, 
New Orleans, LA. Gary R. Long, Gregory L. Fowler, 
Shook, Hardy & Bacon, Kansas City, MO. 

For PHILIP MORRIS COMPANIES, INC., defendant 
(96-CV-2201): Charles Fenner Gay, Jr., (See above). 
Scott Edward Delacroix, (See above). Deborah Bila 
Rouen, (See above). 

For GEORGE W. GROETSCH, INC., defendant (96-CV- 

2201) : Lance Stephen Ostendorf, Campbell, McCranie, 
Sistrunk, Anzelmo & Hardy, Metairie, LA. Thomas P. 
Anzelmo, Campbell, McCranie, Sistrunk, Anzelmo & 
Hardy, Metairie, LA. 

SUZANNE V FOULDS, movant (96-CV-2201), [PRO 
SE], New Orleans, LA. 

For MICHAEL P PORTEOUS, plaintiff (96-CV-2202): 
Robert L. Redfearn, Simon, Peragine, Smith & Redfeam, 
LLP, New Orleans, LA. Wendell H. Gauthier, Gauthier & 
Murphy, Metairie, LA. Robert Scott Buhrer, Flanders, 
Flanders & Buhrer, New Orleans, LA. Elizabeth J. 
Cabraser, Richard M. Heimann, Lieff, Cabraser, et al, 
San Francisco, CA. Leo Joseph Palazzo, Palazzo Law 
Firm, New Orleans, LA. John Bologna Rrentel, John B. 
Krentel, Attorney at Law, Metairie, LA. Michael Stephen 
Rolland, Michael S. Rolland, Attorney at[**8] Law, New 
Orleans, LA. 

For GEORGE W. GROETSCH, INC., defendant (96-CV- 

2202) : Lance Stephen Ostendorf, Campbell, McCranie, 
Sistrunk, Anzelmo & Hardy, Metairie, LA. Thomas P. 
Anzelmo, Campbell, McCranie, Sistrunk, Anzelmo & 
Hardy, Metairie, LA. 

For PHILIP MORRIS INCORPORATED, (incorrectly 
identified as "Philip Morris, Inc."), defendant (96-CV- 
2202): Charles Fenner Gay, Jr., Scott Edward Delacroix, 
Deborah Bila Rouen, Adams & Reese, New Orleans, LA. 
Gary R. Long, Gregory L. Fowler, Tim Congrove, Shook, 
Hardy & Bacon, Kansas City, MO. 


For PHILIP MORRIS COMPANIES INC., (incorrectly 
identified as "PhilipMorris Companies, Inc."), defendant 
(96-CV-2202): Charles Fenner Gay, Jr., (See above). 
Scott Edward Delacroix, (See above). Deborah Bila 
Rouen, (See above). Gary R. Long, (See above). Gregory 

L. Fowler, (See above). Tim Congrove, (See above). 

SUZANNE Y FOULDS, movant (96-CV-2202), [PRO 
SE], New Orleans, LA. 

For JADE K PAPPION, plaintiff (96-C V-2203): Robert L. 
Redfearn, Simon, Peragine, Smith & Redfearn, LLP, New 
Orleans, LA. Wendell H. Gauthier, Gauthier & Murphy, 
Metairie, LA. Kenneth Michael Carter, Carter & Cates, 
New Orleans, LA. Elizabeth J. Cabraser, Richard[**9] 

M. Heimann, Lieff, Cabraser, et al, San Francisco, CA. 
John Bologna Krentel, John B. Krentel, Attorney at Law, 
Metairie, LA. 

For PHILLIP MORRIS INCORPORATED, - defendant 
(96-CV-2203): Charles Fenner Gay, Jr., Scott Edward 
Delacroix, Deborah Bila Rouen, Adams & Reese, New 
Orleans, LA. Gary R. Long, Gregory L. Fowler, Shook, 
Hardy & Bacon, Kansas City, MO. 

For PHILLIP MORRIS COMPANIES INC., defendant 
(96-CV-2203): Charles Fenner Gay, Jr., (See above). 
Scott Edward Delacroix, (See above). Deborah Bila 
Rouen, (See above). 

For GEORGE W. GROETSCH, INC., defendant (96-CV- 

2203) : Lance Stephen Ostendorf, Campbell, McCranie, 
Sistrunk, Anzelmo & Hardy, Metairie, LA. Thomas P. 
Anzelmo, Campbell, McCranie, Sistrunk, Anzelmo & 
Hardy, Metairie, LA. 

SUZANNE V FOULDS, movant (96-CV-2203), [PRO 
SE], New Orleans, LA. 

For SUSAN M CARUSO, plaintiff (96-C V-2204): Daniel 
J. Caruso, Robert L. Redfeam, Simon, Peragine, Smith 
& Redfearn, LLP, New Orleans, LA. Wendell H. 
Gauthier, Gauthier & Murphy, Metairie, LA. Elizabeth J. 
Cabraser, Richard M. Heimann, Lieff, Cabraser, et al, San 
Francisco, CA. John Bologna Krentel, John B. Krentel, 
Attorney at Law, Metairie, LA. 

For STEVEN[**10] M CARUSO, plaintiff (96-CV- 

2204) : Daniel J. Caruso, (See above). Robert L. 
Redfearn, (Seeabove). WendellH. Gauthier, (Seeabove). 
Elizabeth J. Cabraser, (See above). Richard M. Heimann, 
(See above). John Bologna Krentel, (See above). 
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For PHILIP MORRIS INCORPORATED, defendant (96- 
CV-2204): Charles Fenner Gay, Jr., Scott Edward 
Delacroix, Deborah Bila Rouen, Adams & Reese, New 
Orleans, LA. Gary R. Long, Gregory L. Fowler, Shook, 
Hardy & Bacon, Kansas City, MO. 

For PHILIP MORRIS COMPANIES, INC., defendant 
(96-CV-2204): Charles Fenner Gay, Jr., (See above). 
Scott Edward Delacroix, (See above). Deborah Bila 
Rouen, (See above). 

For GEORGE W. GROETSCH, INC., defendant (96-CV- 
2204): Lance Stephen Ostendorf, Campbell, McCranie, 
Sistrunk, Anzelmo & Hardy, Metairie, LA. Thomas P. 
Anzelmo, Campbell, McCranie, Sistrunk, Anzelmo & 
Ilardv, Metairie, LA. 

SUZANNE V FOULDS, movant (96-CV-2204), [PRO 
SE], New Orleans, LA. 

For EDWARD JOSEPH PERRETT, JR, as administrator 
of the estate of the minor, Edward Andre Travis Perret, 
plaintiff (96-CV-2779): Steven Joseph Rando, Jacobus & 
Rando, New Orleans, LA. Vaughn J. Perret, Vaughn J. 
Perret, Attorney at Law, Mt. Hermon, LA. 

For[**ll] GEORGE W. GROETSCH, INC., defendant 
(96-CV-2779): Lance Stephen Ostendorf, Katherine 
B. Hardy, Campbell, McCranie, Sistrunk, Anzelmo & 
Hardy, Metairie, LA. Thomas P. Anzelmo, Campbell, 
McCranie, Sistrunk, Anzelmo & Hardy, Metairie, LA. 

For PHILIP MORRIS INCORPORATED, incorrectly 
designated as Philip Morris Inc, defendant (96-CV- 
2779): Charles Fenner Gay, Jr., Scott Edward Delacroix, 
Deborah Bila Rouen, Adams & Reese, New Orleans, 
LA. Gary R. Long, Gregory L. Fowler, Shook, Hardy 
& Bacon, Kansas City, MO. 

JUDGES: Ginger Berrigan, UNITED STATES 
DISTRICT JUDGE 

OPINIONBY: Ginger Berrigan 

OPINION: [*342] ORDER AND REASONS 

These matters come before the Court on motions to re¬ 
mand filed by the plaintiffs in each of the above captioned 
cases, nl Having considered the records, the memoranda 
of counsel and the law, the Court has determined that 
remand is appropriate for the following reasons. 


nl Gloria Scott v. American Tobacco Co., Inc., 959 
F. Supp. 340, Civil Action No. 96-1946 "C" (5), is 
a class action brought on behalf of Louisiana smok¬ 
ers and ex-smokers. The remainder of the cases are 
brought on behalf of individual Louisiana smokers or 
ex-smokers. 

[** 12 ] 

The plaintiffs filed these suits in state court after the 
Fifth Circuit rejected the proposed class action in Castano 
v. American Tobacco Co., 84 F.3d 734 (5th Cir. 1996). 
Each of these related cases was removed on the basis of 
diversity jurisdiction. The plaintiffs move to remand due 
to the absence of complete diversity between the parties. 
In each case, the Louisiana plaintiffs have named at least 
one non-diverse defendant who is a major distributor of 
tobacco products in Louisiana. The defendants maintain 
that the local distributor has been fraudulently joined in 
order to prevent removal, while the plaintiffs maintain 
that they have pled viable claims against the non-diverse 
distributors under Louisiana law. 

"The burden of persuasion placed upon those who cry 
’fraudulent joinder' is indeed a heavy one.’’ B„ Inc. v. 
Miller Brewing Co., 663 F.2d 545, 549 (5th Cir. 1981). 
The removing party must demonstrate that there is no 
possibility that the plaintiffs would be able to establish 
a cause of action against the non-diverse defendants in 
state court. Ford v. Elsbury, 32 F.3d 931, 935 (5th Cir. 
1994). All disputed questions of fact and all ambigui¬ 
ties in controlling[**13] state law are resolved in favor 
of the non-removing plaintiffs. Id. The Court determines 
whether there is any possibility of recovery against the 
non-diverse party. Id. The Court should not pre-try the 
case, but can pierce the pleadings and consider summary- 
judgment-type evidence to determine fraudulent joinder. 
Carriere v. Sears, Roebuck & Co., 893 F.2d 98 (5th Cir. 
1990), cert, denied, 498 U.S. 817, 112 L. Ed. 2d 35, 111 
S. Ct. 60(1990). 

[*343] The focus of the motions to remand is the in- 
common claim under Louisiana redhibition articles. La. 
Civ. Code 2520 et seq, against the local distributors of 
the tobacco products regarding the alleged addictiveness 
of nicotine and the alleged manipulation of the nicotine 
levels in cigarettes. n2 According to the plaintiffs. La. 
Civ, Code art. 2531 permits suit against a "good faith 
distributor" of a defective product. n3 


n2 The defendants' first argument for removal is 
based on the alleged unavailability under Louisiana 
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law of any tort recovery for the plaintiffs. In this 
argument, the defendants address the alleged lack of 
merit to the plaintiffs’ theory of nicotine addiction 
and manipulation and maintain that cigarettes are not 
defective for tort purposes. However, because the 
plaintiffs' argument for remand is directed toward the 
redhibition claims, the Court will not address the via¬ 
bility of tort action against the in-state defendants. 
[**14] 

n3 The plaintiffs' argument also includes the claims 
against the non-diverse defendants for breach of im¬ 
plied warranty under La. Civ. Code arts. 2524 and 
2475. Article 2524 specifically provides for the war¬ 
ranty that "the thing sold must be reasonably fit for its 
ordinary use," and provides for contractual remedies 
for breaches. This warranty is distinguishable from 
the warranty against redhibitory vices. See: George 
L. Bilbe, Redhibition and Implied Warranties under 
the 1993 Revision of the Louisiana Law of Sales, 54 
La. L. Rev. 125 (1993). However, any distinction 
is of no moment here where the parties acknowledge 
that the courts have referred to both warranties in 
redhibition interchangeably. Id. See also: Hob’s 
Refrigeration & Air Conditioning, Inc. v. Poche, 304 
So. 2d 326 (La. 1974); Rey v. Cuccia, 298 So. 2d 
840 (La. 1974). 

Relevant portions of Louisiana's redhibition articles 
provide as follows: 

Art. 2520. Warranty against redhibitory defects 

The seller warrants the buyer against redhibitory de¬ 
fects, or vices, in the thing sold. 

A defect is redhibitory when it[**15] renders the thing 
useless, or its use so inconvenient that it must be pre¬ 
sumed that a buyer would not have bought the thing had 
he known of the defect. The existence of such a defect 
gives a buyer the right to obtain rescission of the sale. 

Art. 2531. Liability of seller who knew not of the defect 

A seller who did not know that the thing he sold had 
a defect is only bound to repair, remedy, or correct the 
defect. If he is unable or fails so to do, he is then bound 
to return the price to the buyer with interest from the time 
it was paid, and to reimburse him for the reasonable ex¬ 
penses occasioned by the sale, as well as those incurred 
for the preservation of the thing, less the credit to which 
the seller is entitled if the use made of the thing, or the 
fruits it has yielded, were of some value to the buyer. 

A seller who is liable for a redhibitory defect has an ac¬ 


tion against the manufacturer of the defected thing, if the 
defect existed at the time the thing was delivered by the 
manufacturer to the seller, for any loss the seller sustained 
because of the redhibition. Any contractual provision that 
attempts to limit, diminish or prevent such recovery by a 
seller against the manufacturer [**T6]shall have no effect. 

The defendants argue that the plaintiffs are unable to 
recover against the in-state distributors in redhibition as 
a matter of law. They argue redhibition has no rele¬ 
vance to the claims because the plaintiffs cannot allege 
that the cigarettes could not be used or were too incon¬ 
venient to use; instead the products functioned as in¬ 
tended. Therefore, according to the defendants, the plain¬ 
tiffs' claims should be characterized as tort claims based 
on the alleged consequences of product use, not claims 
based on hidden defects. n4 


n4 In addition, the defendants maintain that the 
plaintiffs cannot recover under redhibition because 
they must first return the product to the seller unless 
the defect caused the destruction under Louisiana law, 
relying on Edmundson Bros. v. F. M. Carriere & Son, 
Inc. 552 So. 2d 1229 (La. App. 3d Cir. 1989), writ 
denied, 558 So. 2d 587 (La. 1990). In Edmundson, 
the court addressed the substantive redhibition issues 
despite the fact that the remaining unused product 
was not tendered or returned. In any event, as noted 
by the plaintiffs, the Fifth Circuit specifically rec¬ 
ognizes that, "Redhibition encompasses those situa¬ 
tions whether the product cannot be returned.” PPG 
Industries, Inc. v. Industrial Laminates Corp., 664 
F.2d 1332,1336 (5th Cir. 1982). 

[** 17 ] 

The defendants' argument ignores any meaningful dis¬ 
tinction between redhibition and products liability cases. 
It relies on [*344] caselaw that also blurs the line when 
dealing with the distinct issue of attorneys fees. See: 
Walker v. Maybelline Co., 477 So. 2d 1136 (La. App. 
1st Cir. 1985), writ denied, 481 So. 2d 133 (La. 1986). 

The language of Article 2531, on the other hand, is 
clear and applies to a seller in good faith who has a right 
against the manufacturer. The article supports the viabil¬ 
ity of redhibition claims against a distributor and does not 
require knowledge of the defect on the part of a seller. 
The plaintiffs' claims are not directed toward the issue of 
whether or not smoking is harmful n5, but whether the 
defendants' cigarettes are defective because of the defen¬ 
dants' covert alleged nicotine control and manipulation in 
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order to sustain addictions. Given the absence of persua¬ 
sive authority prohibiting such a suit against a seller, and 
in light of their heavy burden imposed on the defendant 
to prove fraudulent joinder, the Court must find in favor 
the of the plaintiffs on this issue. 


n5 The defendants essentially suggest that the Court 
take judicial notice that the claimed defect is part of 
the general knowledge of the public. It is true that 
the Fifth Circuit recognized that the fact that tobacco 
is harmful is common knowledge in Allgood v. R.J. 
Reynolds Tobacco Co., 80 F.3d 168 (5th Cir. 1996). 
Tobacco's harmfulness and the fact that cigarettes 
function as they are intended are not the gist of the 
claims here. The defendants' argument that there can 
be no claim for redhibitory defect as a matter of law 
is similarly misdirected. In any event, the Court does 
not reach the merits of any theory of nicotine addic¬ 
tion and manipulation or whether cigarettes contain a 
redhibitory defect. 

[** 18 ] 

Finally, the defendants' argument that the plaintiffs' 
claims are barred by the Federal Cigarette Labeling and 
Advertising Act, 15 U.S.C. § 1331, et seq. ignores the 
clear distinction made the cornerstone of the Supreme 
Court's opinion in Cipollone v. Liggett Group, Inc., 505 
U.S. 504, 120 L. Ed. 2d 407, 112 S. Ct. 2608 (1992). 
As recognized by Judge Heebe Castano v. American 
Tobacco Co., 870 F. Supp. 1425 (E.D. La. 1994), the 
Supreme Court found that the claim of fraudulent misrep¬ 
resentation was not preempted because "such claims are 
predicated not on a duty 'based on smoking and health' 
but rather on a more general obligation - the duty not to 
deceive." Castano, 870 F. Supp. at 1432-1433, (quoting 
Cipollone, 505 U.S, 504 at 528-529). The Supreme Court 
also found that the claim of conspiracy to misrepresent or 
conceal was not preempted because it did not involve a 
duty "based on smoking and health." Cipollone, 505 U.S. 
at 529. See: Castano, 870 F. Supp. at 1432-1433. 

In most respects these motions to remand are routine. 
The only distinguishing issue concerns the defendants' ar¬ 
gument for supplemental jurisdiction in the class action, 
raised and opposed by[**19] the parties in footnotes. In 
footnote 9, the defendants argue that a large proportion 
of the class members will not have purchased cigarettes 
from any of the in-state distributors and therefore there is 
diversity or supplemental jurisdiction. The plaintiffs re¬ 
spond in their footnote 6 that because the class is limited 
to Louisiana plaintiffs, it is likely that all the Louisiana 


plaintiffs have claims against a major Louisiana distribu¬ 
tor. 

The defendants rely on three cases in support of an ar¬ 
gument for supplemental jurisdiction under 28 U.S.C. § 
1367. In Chastang v. Metropolitan Life Insurance Co., 
No. 95-1040-BH-C (S.D.Ala. Mar. 7,1996) and Arnold 
v. Ford Motor Co., No. 95-PT-0073-M (N.D.Ala. May 
2,1995), the vast majority of the proposed class members 
were diverse. Because of the limitation of membership to 
Louisianians and the status of the nondiverse defendants 
as major Louisiana distributors, the defendants' proposi¬ 
tion lacks factual support for purposes of these motions. 
As noted by the Arnold court, 28 U.S.C. § 1367(c)(2) 
specifically permits a court to decline supplemental juris¬ 
diction if "the claim substantially predominates over the 
claim or claims over which[**20] the district court has 
original jurisdiction." In addition, this is not a situation 
in which the Court has original jurisdiction by virtue of 
diversity over the named plaintiffs’ claims. Compare: In 
re Abbott Laboratories, 51 F.3d 524 (5th Cir. 1995). 

Finally, the defendants rely on Tapscott v. MS Dealer 
Service Corp., 77 F.3d 1353 (11th Cir. 1996), for the 
related proposition that the misjoinder of resident de¬ 
fendants can be fraudulent joinder for purposes of re¬ 
moval. [*345]That case is readily distinguishable from 
these cases, where it cannot be said that the resident dis¬ 
tributors have "no real connection with the controversy." 
Tapscott, 77 F.3d at 1360. n6 


n6 In light of the Court's ruling, it does not reach 
the issue regarding jurisdictional amount in the indi¬ 
vidual cases or the motion to dismiss or, alternatively, 
motions for summary judgment filed by George W. 
Groetsch, Inc., the Louisiana distributor in the indi¬ 
vidual cases. 


Accordingly, 

IT IS ORDERED that the plaintiffs' motions to remand 
are[**21] hereby GRANTED for lack of subject matter 
jurisdiction under 28 U.S.C. § 1441(c). No costs will be 
assessed. 

New Orleans, Louisiana, this 31 day of October, 1996. 

Ginger Berrigan 

UNITED STATES DISTRICT JUDGE 
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DIANE CASTANO, et al VERSUS THE AMERICAN TOBACCO COMPANY, et al 
CIVIL ACTION NO. 94-1044 SECTION "S"(5) 

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF LOUISIANA 
889 F. Supp. 904; 1995 U.S. Dist. LEXIS 9024 
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COUNSEL: [**1] For DIANNE CASTANO, wife of 
Peter Castano, plaintiff: Daniel E. Becnel, Jr., Becnel, 
Landry & Becnel, Reserve, LA. Joseph M. Bruno, Bruno 
& Bruno, New Orleans, LA. Peter Joseph Butler, Peter 
J. Butler, Jr., Deutsch, Kerrigan & Stiles, New Orleans, 
LA. Wells Talbot Watson, Baggett, McCall & Burgess, 
Lake Charles, LA. Russ M. Herman, Herman, Herman, 
Katz & Cotlar, New Orleans, LA. Michael X. St. Martin, 
St. Martin & Lirette, APLC, Houma, LA. Robert L. 
Redfearn, Simon, Peragine, Smith & Redfeam, LLP, New 
Orleans, LA. Bruce C. Dean, Wendell H, Gauthier, Julie 
Brannon Beiser, Dana Kim Cormier, Gauthier & Murphy, 
Metairie, LA. Edwin Rene Murray, Edwin R. Murray 
& Associates, New Orleans, LA. Kenneth Michael 
Carter, Carter & Cates, New Orleans, LA. Donna Unkel 
Grodner, Moore, Walters, Shoenfelt & Thompson, Baton 
Rouge, LA. Elizabeth J. Cabraser, Richard M. Heimann, 
Robert Lieff, Lieff, Cabraser, et al, San Francisco, CA. 
Arnold Levin, Levin, Fishbein, et al, Philadelphia, PA. 
John (Jack) Brown Baldwin, Scott Baldwin, Baldwin & 
Baldwin, Marshall, TX. Bettye Anne Barrios, Johnson, 
Johnson, Barrios & Yacoubian, New Orleans, LA. Louie 
J. Roussel, III, Louie J. Roussel, III, Attorney at Law, 
Metairie, LA. Perry Weitz, Perry Weitz, Attorney at Law, 
New York, NY. Melvin Belli, Melvin Belli, Attorney 
at Law, San Francisco, CA. Margaret Moses Branch, 
Turner Branch, Branch Law Firm, Albuquerque, NM. 
John P. Coale, Coale, Allen & Van Susteren, Washington, 
DC. Ralph Irving Knowles, Jr., Kenneth S. Canfield, 
Samuel W. Wethern, Doffermyre, Shields, et al, Atlanta, 
GA. Andrew W, Hutton, Mark B. Hutton, Michaud, 
Hutton & Bradshaw, Wichita, KS. Richard Alexander, 
Alexander Firm, San Jose, CA. Stanley M. Chesley, 
Sherrill P. Hondorf, Waite, Schneider, et ai, Cincinnati, 
OH. Gayle L. Troutwine, Michael L. Williams, Jeffrey 
S. Merrick, Williams & Troutwine, Portland, OR. 
Robert D. Greenbaum, Myles H. Malman, Kohn, Nast 
& Graf, Philadelphia, PA. John P. Kopesky, Sheller, 


Ludwig & Badey, Philadelphia, PA. Stephen Barnett 
Murray, Murray Law Firm, New Orleans, LA. Richard 
A. Daymard, Northeastern University School of Law, 
Boston, MA. Jodi W. Flowers, Susan Nial, Charles W. 
Patrick, Ness, Motley, et al. Charleston, SC. Ronald L. 
Motley, Ness, Motley, Loadholt, Richardson & Poole, 
Charleston, SC. John R. Climaco, Michael V. Kelley, Jack 

D. Maistros, Shannon P. Haggerty, Climaco, Climaco, 
et al, Cleveland, OH, John Bologna Krentell, John B. 
Krentel, Attorney at Law, Metairie, LA. Daniel G. Abel, 
Daniel G. Abel, Attorney at Law, New Orleans, LA. 
Francis H. Hare, Jr., Castano Plaintiffs' Legal Committee, 
New Orleans, LA. George Febiger Riess, Law Offices 
of George F. Riess, Metairie, LA. H. Russell Smouse, 

E. David Hoskins, John C.M. Angelos, Peter Angelos 
Firm, Towson, MD. Calvin Clifford Fayard, Jr., Fayard & 
Honeycutt, Denham Springs, LA. 

For ERNEST PERRY, plaintiff: Daniel E. Becnel, Jr., 
Becnel,Landry & Becnel, Reserve,LA. Joseph M. Bruno, 
Bruno & Bruno, New Orleans, [.A. Peter Joseph Butler, 
Peter J. Butler, Jr., Deutsch, Kerrigan & Stiles, New 
Orleans, LA. Wells Talbot Watson, Baggett, McCall & 
Burgess, Lake Charles, LA. Russ M. Herman, Herman, 
Herman, Katz & Cotlar, New Orleans, LA. Michael X. 
St. Martin, St. Martin & Lirette, APLC, Houma, LA. 
Robert L. Redfeam, Simon, Peragine, Smith & Redfeam, 
LLP, New Orleans, LA. Bruce C. Dean, Wendell H. 
Gauthier, Julie Brannon Beiser, Dana Kim Cormier, 
Gauthier & Murphy, Metairie, LA. Edwin Rene Murray, 
Edwin R. Murray & Associates, New Orleans, LA. 
Kenneth Michael Carter, Carter & Cates, New Orleans, 
LA. Donna Unkel Grodner, Moore, Walters, Shoenfelt 
& Thompson, Baton Rouge, LA. Elizabeth J. Cabraser, 
Richard M. Heimann, Robert Lieff, Lieff, Cabraser, et 
al, San Francisco, CA. Arnold Levin, Levin, Fishbein, 
et al, Philadelphia, PA. John (Jack) Brown Baldwin, 
Scott Baldwin, Baldwin & Baldwin, Marshall, TX. Bettye 
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Anne Barrios, Johnson, Johnson, Barrios & Yacoubian, 
New Orleans, LA. Louie J. Roussel, HI, Louie J. 
Roussel, III, Attorney at Law, Metairie, LA. Perry Weitz, 
Perry Weitz, Attorney at Law, New York, NY. Melvin 
Belli, Melvin Belli, Attorney at Law, San Francisco, 
CA. Margaret Moses Branch, Turner Branch, Branch 
Law Firm, Albuquerque, NM. John P. Coale, Coale, 
Allen & Van Susteren, Washington, DC. Ralph Irving 
Knowles, Jr., Kenneth S. Canfield, Samuel W. Wethern, 
Doffermyre, Shields, et al, Atlanta, GA. Andrew W. 
Hutton, Mark B. Hutton, Michaud, Hutton & Bradshaw, 
Wichita, KS. Richard Alexander, Alexander Firm, San 
Jose, CA. Stanley M. Chesley, Sherrill P. Hondorf, Waite, 
Schneider, et al, Cincinnati, OH. Gayle L. Troutwine, 
Michael L. Williams, Jeffrey S. Merrick, Williams & 
Troutwine, Portland, OR. Robert D. Greenbaum, Myles 
H. Malman, Kohn, Nast & Graf, Philadelphia, PA. John 
P. Kopesky, Sheller, Ludwig & Badey, Philadelphia, PA. 
Richard A. Daymard, Northeastern University School of 
Law, Boston, MA. Jodi W. Flowers, Susan Nial, Charles 

W. Patrick, Ness, Motley, et al. Charleston, SC. Ronald 

L. Motley, Ness, Motley, Loadholt, Richardson & Poole, 
Charleston, SC. JohnR. Climaco, Michael V. Kelley, Jack 

D. Maistros, Shannon P, Haggerty, Climaco, Climaco, 
et al, Cleveland, OH. John Bologna Krentell, John B. 
Krentel, Attorney at Law, Metairie, LA. Daniel G. Abel, 
Daniel G. Abel, Attorney at Law, New Orleans, LA. 
Francis H. Hare, Jr., Castano Plaintiffs’ Legal Committee, 
New Orleans, LA. George Febiger Riess, Law Offices 
of George F. Riess, Metairie, LA. H. Russell Smouse, 

E. David Hoskins, John C.M. Angelos, Peter Angelos 
Firm, Towson, MD. Calvin Clifford Fayard, Jr., Fayard & 
Honeycutt, Denham Springs, LA. 

For GEORGE SOLOMON, plaintiff: Daniel E. Becnel, 
Jr., Becnel, Landry & Becnel, Reserve, LA. Joseph M. 
Bruno, Bruno & Bruno, New Orleans, LA. Peter Joseph 
Butler, Peter J. Butler, Jr., Deutsch, Kerrigan & Stiles, 
New Orleans, LA. Wells Talbot Watson, Baggett, McCall 
& Burgess, Lake Charles, LA. Russ M. Herman, Herman, 
Herman, Katz & Cottar, New Orleans, LA. Michael 

X. St. Martin, St. Martin & Lirette, APLC, Houma, 
LA. Michael Gallagher, Fisher, Gallagher & Lewis, 
Houston, TX. Robert L. Redfearn, Simon, Peragine, 
Smith & Redfearn, LLP, New Orleans, LA. Bruce C. 
Dean, Wendell H. Gauthier, Dana Kim Cormier, Gauthier 
& Murphy, Metairie, LA. Edwin Rene Murray, Edwin 
R. Murray & Associates, New Orleans, LA. Kenneth 
Michael Carter, Carter & Cates, New Orleans, LA. Donna 
Unkel Grodncr. Moore, Walters. Shoenfelt & Thompson, 
Baton Rouge, LA. John W. "Don'' Barrett, Barrett Law 
Firm, Lexington, MS. Elizabeth J. Cabraser, Richard 

M. Heimann, Robert Lieff, Lieff, Cabraser, et al, San 
Francisco, CA. Arnold Levin, Levin, Fishbein, et al. 


Philadelphia, PA. John (Jack) Brown Baldwin, Scott 
Baldwin, Baldwin & Baldwin, Marshall, TX. Bettye 
Anne Barrios, Johnson, Johnson, Barrios & Yacoubian, 
New Orleans, LA. Louie J. Roussel, III, Louie J. Roussel, 
III, Attorney at Law, Metairie, LA. Perry Weitz, Perry 
Weitz, Attorney at Law, New York, NY. Melvin Belli, 
Melvin Belli, Attorney at Law, San Francisco, CA. 
Margaret Moses Branch, Turner Branch, Branch Law 
Firm, Albuquerque, NM. John P. Coale, Coale, Allen & 
Van Susteren, Washington, DC. Ralph Irving Knowles, 
Jr., Kenneth S. Canfield, Doffermyre, Shields, et al, 
Atlanta, GA. Andrew W. Hutton, Mark B. Hutton, 
Michaud, Hutton & Bradshaw, Wichita, KS. Richard 
Alexander, Alexander Firm, San Jose, CA. Stanley M. 
Chesley, Sherrill P. Hondorf, Waite, Schneider, et al, 
Cincinnati, OH. Jorge Ortiz-Brunet, Ortiz Toro & Ortiz- 
Brunet, Hato Rey, PR. Gayle L. Troutwine, Michael L. 
Williams, Jeffrey S. Merrick, Williams & Troutwine, 
Portland, OR. Will Kemp, Will Kemp, Attorney at 
Law, Las Vegas, NV. Robert D. Greenbaum, Myles H. 
Malman, Kohn, Nast & Graf, Philadelphia, PA. Francis 

O. Scarpulla, Francis O. Scarpulla, Attorney at Law, 
San Francisco, CA. Charles Zimmerman, Zimmerman 
& Reed, Minneapolis, MN, Stephen A. Sheller, John P. 
Kopesky, Sheller, Ludwig & Badey, Philadelphia, PA. 
Stephen Barnett Murray, Murray Law Firm, New Orleans, 
LA. Richard A. Daymard, Northeastern University 
School of Law, Boston, MA. Jodi W. Flowers, Susan 
Nial, Charles W. Patrick, Ness, Motley, et al. Charleston, 
SC, Steven J. Rodman, Allen, Rodman, PC, Malden, 
MA. Sybil Shainwald, Law Offices of Sybil Shainwald, 
New York, NY. Ronald L. Motley, Ness, Motley, 
Loadholt, Richardson & Poole, Charleston, SC. John R. 
Climaco, Michael V. Kelley, Jack D. Maistros, Shannon 

P. Haggerty, Climaco, Climaco, et al, Cleveland, OH. 
John Bologna Krentell, John B. Krentel, Attorney at 
Law, Metairie, LA. Dianne M. Nast, Roda & Nast, P.C., 
Lancaster, PA. Daniel G. Abel, Daniel G. Abel, Attorney 
at Law, New Orleans, LA. Francis H. Hare, Jr., Castano 
Plaintiffs’ Legal Committee, New Orleans, LA. George 
Febiger Riess, Law Offices of George F. Riess, Metairie, 
LA. H. Calvin Clifford Fayard, Jr., Fayard & Honeycutt, 
Denham Springs, LA. 


For AMERICAN TOBACCO COMPANY THE, defen¬ 
dant: Robert E. Winn, Joy Goldberg Braun, Sessions 
& Fishman, New Orleans, LA. Bruce G. Sheffier, 
Chadbourne & Parke, New York, NY. 

For LORRILLARD INC, defendant: Steven W. Copley, 
John Mason McColIam, Gordon, Arata, McCollam &, 
Duplantis, LLP, New Orleans, LA. Gary R. Long, Shook, 
Hardy & Bacon, Kansas City, MO. 
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For LORRILLARD TOBACCO COMPANY, defen¬ 
dant: John Mason McCollam (See above). Charles L. 
Chassaignac, Peter A, Feringa, Jr., Carmelite M. Bertaut, 
Chaffe, McCall, Phillips, Toler & Sarpy, LLP, New 
Orleans, LA. Gary R. Long (See above). 

For PHILLIP MORRIS INCORPORATED, defendant: 
Charles Fenner Gay, Jr., Scott Edward Delacroix, Thomas 

J. Wyllie, Adams & Reese, New Orleans, LA. Gary 
R. Long (See above). Allen Rennie Purvis, James T. 
Newson, Shook, Hardy & Bacon, Kansas City, MO. Dan 

K. Webb, Winston & Strawn, Chicago, EL. Robert Noel 
Clinard, Hunton & Williams, Richmond, VA. 

For RJR NABISCO INC, defendant: Stephen H. 
Kupperman, Phillip A. Wittmann, Stone, Pigman, 
Walther, Wittmann & Hutchinson, LLP, New Orleans, 
LA. Carmelite M. Bertaut (See above). 

For R. J. REYNOLDS TOBACCO COMPANY, defen¬ 
dant: Stephen H. Kupperman (See above). Phillip A. 
Wittmann (See above). Carmelite M. Bertaut (See above). 
Theodore M. Grossman, Pual G. Crist, Hugh R. Whiting, 
Mark A. Belasic, Robert C. Weber, Jones, Day, et al, 
Cleveland, OH. S. Ann Saucer, S. Ann Saucer, Attorney 
at Law, Dallas, TX. 

For LIGGETT GROUP INC, defenant: John Jerome 
Weigel, Joseph Jacob Lowenthal, Jr., Madeleine Fischer, 
Jones, Walker, Waechter, Poitevant, Carrere & Denegre, 
New Orleans, LA. James V. Kearney, Francis K. Decker, 
Jr., Mudge, Rose, guthrie, Et Al., New York, NY. Jerry 

L. Mitchell, Kasowitz, Hoff, et al, Houston, TX. marc E. 
Kasowitz, Daniel R. Benson, Michael M. Fay, Aaron H. 
Marks, Kasowitz, Benson, et al. New York, NY'. 

For AMERICAN BRANDS INC, defendant: Robert E. 
Winn (See above). Joy Goldberg Braun (See above). 

For BROWN & WILLIAMSON TOBACCO 
CORPORATION, defendant: Charles L. Chassaignac 
(See above). Peter A-Feringa, Jr. (See above). Carmelite 

M. Bertaut (See above). Steven D. McCormick, David 
M. Bernick, Michelle H. Browdy, Andrew R. McGaan, 
Kirkland & Ellis, Chicago, IL. Griffin B. Bell, Gordon 
A. Smith, King & Spalding, Atlanta, GA. 

For BATUS HOLDINGS INC, defendant: Charles L. 
Chassaignac (See above). Peter A. Feringa, Jr. (See 
above). Carmelite M. Bertaut (See above). 

For BATUS INC, defendant: Charles L. Chassaignac (See 
above). Peter A. Feringa, Jr. (See above). Carmelite M. 


Bertaut (See above). 

For LIGGETT & MYERS INC, defendant: John Jerome 
Weigel (See above). Joseph Jacob Lowenthal, Jr. (See 
above). Madeleine Fischer (See above). Jerry L. Mitchell 
(See above). Marc E. Kasowitz (See above). Daniel R. 
Benson (See above). Michael M. Fay (See above). Arron 
H. Marks (See above). 

For UNITED STATES TOBACCO COMPANY, defen¬ 
dant: Charles W. Schmidt, III, Christovieh & Kearney, 
New Orleans, LA. 

For TOBACCO INSTITUTE, INC. THE, defendant: 
Alan Harry Goodman, Thomas Mente Benjamin, Lemle 
& Kelleher, New Orleans, LA. 

For BROOKE GROUP LTD, defendant: John Jerome 
Weigel (See above), Joseph Jacob Lowenthal, Jr. (See 
above), Madeleine Fischer (See above). Jerry L. Mitchell 
(See above). Marc E. Kasowitz, (See above), Daniel R. 
Benson (See above), Michael M. Fay (See above), Aaron 
H. Marks (See above). 

For LOEWS CORPORATION, defendant: Steven W. 
Copley (See above), John Mason McCollam (See above). 

For UST INC, defendant: Charles W. Schmidt, IJJ (See 
above). 

For PHILIP MORRIS COMPANIES, INC., defendant: 
Charles Fenner Gay, Jr. (See above), Scott Edward 
Delacroix (See above), Thomas J. Wyllie (See above). 

SUZANNE V FOULDS, movant, Pro se. New Orleans, 
LA. 

OSCAR TUCKER, movant. Pro se, Los Angeles, CA. 

WADE B MORRIS, movant. Pro se, Los Angeles, CA. 

LAWRENCE W SCHONBRUN, movant. Pro se, 
Berkeley, CA- 

CHARLES PETERSON, movant. Pro se, Atlantic City, 
NJ. 

ROBERTO MORALES FUENTES, movant, Pro se, 
Abilene, TX. 

WILLIAM MCINTOSH, movant, Pro se, Abilene, TX. 

JAZLOWIECKI & NEWMAN, movant. Pro se, Bristol, 
CT. 
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CHARLES M JETT, movant, Pro se, Many, LA. 

JUDGES: OKLA JONES II, UNITED STATES 
DISTRICT JUDGE 

OPINIONBY: OKLA JONES II 

OPINION: [*905] ORDER AND REASONS 

Pending before the Court is "Plaintiffs' Motion for 
Modification of the Stay Provisions of the May 15, 1995 
Order," which was taken under submission following oral 
argument. Having considered the memoranda and argu¬ 
ment of the parties, the record and the applicable law, the 
Court GRANTS the motion. 

[*906] Background 

The factual backdrop of this lawsuit has been set forth 
previously in orders issued by this Court. Suffice it to 
say that plaintiffs Ernest R. Perry Sr., T. George Solomon 
Jr. and Diane Castano, wife of Peter Castano, filed suit 
alleging numerous causes of action based on defendants' 
alleged denial and concealment of the addictive nature 
of nicotine in cigarettes and defendants’ alleged control 
and manipulation of nicotine in cigarettes to create and 
sustain addiction. The causes of action are: fraud and 
deceit, negligent misrepresentation, intentional infliction 
of emotional distress, negligence and negligent infliction 
of emotional distress, violation of consumer protection 
statutes, breach of express warranty, breach of implied 
warranty, strict product liability, and redhibition. 

In an order[**2] issued February 17, 1995, this Court 
conditionally certified a class action in this matter. 
(R.Doc. 269.) Later, the Court granted the defendants' 
motion for certification of an interlocutory appeal of the 
class certification issue. (R.Doc, 322.) In the same 
Order and Reasons granting certification of the interlocu¬ 
tory appeal, the Court decided to stay this matter pending 
a ruling by the Fifth Circuit Court of Appeals. Id. at 
9-10. The Court focused on the time and expense of class 
notification as a prime example of its reason to stay the 
case. Id. 

Plaintiffs bring the instant motion arguing that the 
named plaintiffs will proceed with this action even if 
the Court of Appeals denies certification, nl Hence, 
plaintiffs argue, to put the entire case on hold is un¬ 
fair. Further, plaintiffs contend that the Interim Plaintiffs' 
Legal Committee (hereinafter "EPLC") has set up an office 
and document depository with a budget of $ 120,000 per 
month and is ready to proceed whether this action goes 


forward as class or not; thus, a delay is a waste of time 
and expense. Additionally, plaintiffs argue that modi¬ 
fication of the stay will not prejudice defendants as the 
discovery to be pursued[**3] by the individual plaintiffs 
is co-extensive with whatever class discovery that will 
occur should class certification be upheld. 


nl In their memorandum in support of their mo¬ 
tion, plaintiffs refer to the named plaintiffs in the sub¬ 
heading but refer to the class representatives in the 
text. (R.Doc. 333, p. 4.) However, the Court notes, 
as plaintiffs conceded at oral argument, that there are 
only three plaintiffs — Perry, Solomon and Castano. 
Gloria Scott and Denia Jackson are class representa¬ 
tives, not named plaintiffs. Thus, today's ruling has 
no effect as to Scott or Jackson. 

Defendants counter that the present, complete stay 
should remain in effect for four reasons. First, plain¬ 
tiffs do not cite any change in circumstances since the 
Court stayed this matter that alters the Court's reasoning 
for the stay. Second, plaintiffs have no right to seek "class 
discovery" at this juncture, which is what plaintiffs are re¬ 
ally seeking. Third, discovery in the individual plaintiffs' 
cases is inappropriate because the[**4] discovery pro¬ 
cess would be redundant should the class certification be 
affirmed. Finally, allowing discovery would waste the 
Court's resources and prejudice defendants because the 
discovery that plaintiffs envision is staggering. 

Law and Application 

A trial court has inherent power "'to control the dispo¬ 
sition of the causes on its docket with economy of time 
and effort for itself, for counsel and for litigants.'" Itel 
Corporation v. M/S Victoria U (Ex Pishtaz Iran), 710 F.2d 
199,202-03 (5th Cir, 1983), quoting Ohio Environmental 
Council v. United States District Court, 565 F.2d 393,396 
(6th Cir. 1977). The decision whether to stay a matter 
is within the sound discretion of the district court. Itel 
Corporation, 710 F.2d at 202. In making this determina¬ 
tion, the district court "must consider which side will bear 
the greater and less remedial burden from delay." Id. at 
203. 

A term used by several courts to gauge the propriety of 
a stay already entered is "immoderate." The Fifth Circuit 
has described "immoderate" as being "a function of two 
variables-the scope of the stay, and the reasons cited for 
ordering it." Hines v. D'Artois, 531 F.2d 726, 733 (5th 
Cir. 1976).[**5] See also Landis v. North American Co., 
299 U.S. 248, 254-55, 57 S. Ct. 163, 167, SI L. Ed. 153 
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(1936)("stay is immoderate and hence unlawful unless so 
framed in its inception [*907] that its force will be spent 
within reasonable limits"). 

As noted, previously this Court stayed this matter pend¬ 
ing interlocutory appeal, based on the reasoning that the 
competing interests on the class certification issue called 
for a stay, especially in view of the time and resources that 
would be spent on class issues, including but not limited 
to class notification. (R.Doc. 322, pp. 9-10.) 

Plaintiffs raise the point that even if the Fifth Circuit 
reverses the conditional class certification, the individ¬ 
ual plaintiffs will pursue their cases. The Court believes 
that this is a substantial factor that should be taken into 
consideration in determining whether the instant stay is 
"immoderate." n2 In other words, the question is whether 
the individual plaintiffs should be delayed from proceed¬ 
ing while the class certification issue is being appealed. 
The answer is "No.” The Court finds that the three indi¬ 
vidual plaintiffs - not the other two class representatives 
or anyone else - are entitled to proceed with[**6j discov¬ 
ery in this matter as long as that discovery is narrowly 
tailored to their own cases. This allows for a stay that 
is "moderate" is scope and also will alleviate defendants’ 
fears that plaintiffs are only attempting to conduct "class 
discovery." 


n2 As stated at oral argument, the Court dismisses 
plaintiffs’ arguments as to the IPLC's investment de¬ 
cisions as being devoid of substantiality. 

While some redundancy in discovery may occur if class 
certification is affirmed, the Court believes that a limited 
lifting of the stay will allow discovery to progress so that 
the entire case will have travelled much farther down the 
road toward trial than had the stay remained in place com¬ 
pletely and no discovery been undertaken. Additionally, 
modification of the stay will result in more efficient, not 
less efficient, use of the resources of both the Court and 
the litigants. 

As it now stands, the stay is "immoderate," considering 
that the three plaintiffs have a case pending in this Court 
whether it proceeds as[**7] a class action or not. As the 
Fifth Circuit recognized in Itel, the parties are entitled to 
"prompt adjudication." 

Federal courts exist to decide controversy. Those who 
have, in the common parlance, a "federal case" deserve 
its prompt adjudication. Therefore, it is the duty of a 
district court not to sidestep or delay decision. 


Itel, 710 F.2d at 202 (emphasis added). See Fed.R.Civ.P. 
1 (’’[The Federal Rules of Civil Procedure] shall be con¬ 
strued and administered to secure the just, speedy, and 
inexpensive determination of every action.") 

Thus, the Court will modify the stay previously entered 
in this matter such that the three named plaintiffs — as well 
as defendants - will be allowed to proceed with discovery 
relative to the plaintiffs' individual cases. Any such dis¬ 
covery shall be narrowly tailored to the plaintiffs’ cases. 
This will allay any concerns of either side and provide 
for a "moderate" stay, i.e., a stay no larger in scope than 
necessary at this time. 

In all other respects, the Court will maintain the stay. 

The only remaining question is the extent of discovery. 
At oral argument plaintiffs counsel identified four areas 
in which[**8] plaintiffs would like to proceed: 

1) document discovery, both from defendants and third 
parties; 

2) emergency depositions of persons in ill health or of 
advanced age who may have knowledge properly discov¬ 
erable; 

3) investigation outside of formal discovery, i.e., the 
conducting of interviews with employees and/or former 
employees of defendants; and 

4) discovery relative to documents and other discovery 
produced in other cases. 

The Court finds that fairness dictates that plaintiffs are 
entitled to proceed with formal discovery in the first, sec¬ 
ond and fourth areas identified consistent with the bounds 
of today's order. n3 


n3 Defendants may contend that they have not had 
an opportunity to brief the extent of discovery, but 
the Court answers this argument in advance in two 
ways. First, plaintiffs identified the areas of discov¬ 
ery in their previous discovery plan, to which defen¬ 
dants have had an opportunity to respond. Second, 
at oral argument, defense counsel conceded that if ill 
or older persons would be identified, the defendants 
would agree to their depositions. Additionally, if third 
parties were identified who may have documents that 
may be discoverable, the defendants would agree that 
some relief should be obtained, at the very least to 
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prevent loss of materia!. 

[**9] 

[*908] As to the third area identified by plaintiffs, the 
Court understands that proceedings are presently under¬ 
way before the Magistrate Judge as to the interviews 
sought by plaintiffs. (R.Doc. 338.) Based on fairness, the 
Court believes that these proceedings should go forward. 

Conversely, the Court will allow defendants to under¬ 
take document discovery from plaintiffs and any third 
parties as well as any emergency depositions they deem 
appropriate. 

With this decision, the Court finds that it is unnecessary 
for the parties to engage in the preparation of additional 
discovery plans. Had this case not been conditionally 
certified as a class action, the parties would have pro¬ 
ceeded with discovery in the normal course pursuant to the 
Federal Rules of Civil Procedure. Further, the Magistrate 
Judge and the Court stand ready to deal with any objec¬ 
tions as they may arise. 


Accordingly, 

IT IS ORDERED that the stay previously entered in 
this matter is MODIFIED. 

IT IS FURTHER ORDERED that plaintiffs and defen¬ 
dants are to be allowed to proceed with discovery pursuant 
to the Federal Rules of Civil Procedures as to the cases of 
the named plaintiffs only. 

IT IS FURTHER ORDERED that this disco very [** 10] 
is limited to document discovery and emergency deposi¬ 
tions of those in ill health or of advanced age. 

IT IS FURTHER ORDERED that any matters presently 
underway before the Magistrate Judge as to plaintiffs' 
proposed interviews of defendants' employees or former 
employees may proceed. 

New Orleans, Louisiana, this 23rd day of June, 1995. 

OKLA JONES II 

UNITED STATES DISTRICT JUDGE 
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LEVEL 1 - 5 OF 6 CASES 

DIANNE CASTANO, et al VERSUS THE AMERICAN TOBACCO COMPANY, et al 
CIVIL ACTION NO. 94-1044 SECTION "S"(5) 

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF LOUISIANA 
160 F.R.D. 544; 1995 U.S. Dist. LEXIS 2005; 31 Fed. R. Serv. 3d (Callaghan) 1306 

February 17, 1995, Decided 
February 17,1995, FILED, ENTERED 


CORE TERMS: punitive damages, cigarette, class action, class certification, smoker, proposed class, 
certification, nicotine-dependent, nicotine, individual issues, cause of action, liability issues, medical 
monitoring, actual damages, predominate, smoking, compensatory damages, discovery, consumer 
protection, putative, strict liability, predominance, equitable relief, addictive, class member, jury trial, 
medical practitioner, breach of warranty, omission, causes of action 


COUNSEL: [**1] For DIANNE CASTANO, wife of 
Peter Castano, plaintiff: Daniel E. Becnel, Jr., Becnel, 
Landry & Becnel, Reserve, LA. Joseph M. Bruno, 
Bruno & Bruno, New Orleans, LA. Wells Talbot Watson, 
Baggett, McCall & Burgess, Lake Charles, LA. Russ 
M. Herman, Herman, Herman, et al, New Orleans, 
LA. Calvin Clifford Payard, Jr., Donna Unkel Grodner, 
Fayard, Harris, et al, Denham Springs, LA. Michael X. 
St. Martin, St. Martin, Lirette, et al, Houma, LA. 
George Febiger Riess, Monroe & Lemann, New Orleans, 
LA. Robert L. Redfearn, Simon, Peragine, et al. New 
Orleans, LA. Daniel G. Abel, Wendell H. Gauthier, Dana 
Kim Cormier, Gauthier & Murphy, Metairie, LA. Edwin 
Rene Murray, Edwin R. Murray &. Associates, New 
Orleans, LA. Kenneth Michael Carter, Carter & Cates, 
New Orleans, LA. Peter Joseph Butler, Peter J. Butler, 
Jr., Locke, Purmell, et al. New Orleans, LA. Elizabeth 
J. Cabraser, Richard M. Heimann, Robert Lieff, Lieff, 
Cabraser & Heimann, San Francisco, CA. Arnold Levin, 
Levin, Fishbein, et al, Philadelphia, PA. John (Jack) 
Brown Baldwin, Scott Baldwin, Baldwin & Baldwin, 
Marshall, TX. Bettye Anne Barrios, Johnson, Johnson, 
et al, New Orleans, LA. Louie J. Roussel, III, Louie 
J. Roussel, HI, Attorney[**2] at Law, Metairie, LA. 
Bruce C. Dean, Bruce C. Dean, Attorney at Law. New 
Orleans, LA. Perry Weitz, Perry Weitz, Attorney at Law, 
New York, NY. Melvin Belli, Melvin Belli, Attorney 
at Law, San Francisco, CA. Margaret Moses Branch, 
Turner Branch, Branch Law Firm, Albuquerque, NM. 
John P. Coale, Coale, Allen & Van Susteren, Washington, 
DC. Ralph Irving Knowles, Jr., Kenneth S. Canfield, 
Doffermyre, Shields, et al, Atlanta, GA. Andrew W. 
Hutton, Mark B. Hutton, Michaud, Hutton & Bradshaw, 
Wichita, KS. Richard Alexander, The Alexander firm, San 
Jose, CA. Stanley M. Chesley, Sherrill P. Hondorf, Waite, 
Schneider, et al, Cincinnati, OH. Gayle L. Troutwine, 
Jeffrey S. Merrick, Williams & Troutwine, Portland, 
OR. Robert D. Greenbaum, Myles H. Malman, Kohn, 


Nast & Graf, Philadelphia. PA. John P. Kopesky, Sheller, 
Ludwig & Badey, Philadelphia, PA. Michael L. Williams, 
Williams & Troutwine, Portland, OR. Stephen Barnett 
Murray, Murray Law Firm, New Orleans, LA. Richard 
A. Daymard, Northeastern University School of Law, 
Boston, MA. Jodi W. Flowers, Susan Nial, Charles W. 
Patrick, Ness, Motley, et al. Charleston, SC. Francis 
H. Hare, Jr., Attorneys Information Exchange Group, 
Inc., Birmingham, [**3] AL. Ronald L. Motley, Ness, 
Motley, et al. Charleston, SC. John R. Climaco, Michael 
V. Kelley, Jack D. Maistros, Shannon P. Haggerty, 
Climaco, Climaco, et al, Cleveland, OH. John Bologna 
Krentel, John B. Krentel, Attorney at Law, Metairie, 
LA. For ERNEST PERRY, plaintiff: Daniel E. Becnel, 
Jr., Becnel, Landry & Becnel, Reserve, LA. Joseph M. 
Bruno, Bruno & Bruno, New Orleans, LA. Wells Talbot 
Watson, Baggett, McCall & Burgess, Lake Charles, LA. 
Russ M. Herman, Herman, Herman, et al. New Orleans, 
LA. Calvin Clifford Payard, Jr., Donna Unkel Grodner, 
Fayard, Harris, et al, Denham Springs, LA. Michael 
X. St. Martin, St. Martin, Lirette, et al, Houma, 
LA. George Febiger Riess, Monroe & Lemann, New 
Orleans, LA. Robert L. Redfearn, Simon, Peragine, et al. 
New Orleans, LA. Daniel G. Abel, Wendell H. Gauthier, 
Dana Kim Cormier, Gauthier & Murphy, Metairie, LA. 
Edwin Rene Murray, Edwin R. Murray & Associates, 
New Orleans, LA. Kenneth Michael Carter, Carter & 
Cates, New Orleans, LA. Peter Joseph Butler, Peter J. 
Butler, Jr., Locke, Purmell, et al. New Orleans, LA. 
Elizabeth J. Cabraser, Richard M. Heimann, Robert Lieff, 
Lieff, Cabraser & Heimann, San Francisco, CA. Arnold 
Levin, Levin, Fishbein, [**4]et al, Philadelphia, PA. 
John (Jack) Brown Baldwin, Scott Baldwin, Baldwin & 
Baldwin, Marshall, TX. Bettye Anne Barrios, Johnson, 
Johnson, et al. New Orleans, LA. Louie J. Roussel, III, 
Louie J. Roussel, III, Attorney at Law, Metairie, LA. 
Bruce C. Dean, Bruce C. Dean, Attorney at Law, New 
Orleans, LA. Perry Weitz, Perry Weitz, Attorney at Law, 
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New York, NY. Melvin Belli, Melvin Belli, Attorney 
at Law, San Francisco, CA. Margaret Moses Branch, 
Turner Branch, Branch Law Firm, Albuquerque, NM. 
JohnP. Coale, Coale, Allen & Van Susteren, Washington, 
DC. Ralph Irving Knowles, Jr., Kenneth S. Canfield, 
Doffermyre, Shields, et al, Atlanta, GA. Andrew W. 
Hutton, Mark B. Hutton, Michaud, Hutton & Bradshaw, 
Wichita, KS. Richard Alexander, The Alexander firm, 
San Jose, CA. Stanley M. Chesley, Sherrill P. Plondorf, 
Waite, Schneider, et al, Cincinnati, OH. Gayle L. 
Troutwine, Jeffrey S. Merrick, Williams & Troutwine, 
Portland, OR. Robert D. Greenbaum, Myles H. Malman, 
Kohn, Nast & Graf, Philadelphia, PA. John P. Kopesky, 
Sheller, Ludwig & Badey, Philadelphia, PA. Michael L. 
Williams, Williams & Troutwine, Portland, OR. Richard 
A. Daymard, Northeastern University School of Law, 
Boston, MA. Jodi[**5] W. Flowers, Susan Nial, Charles 
W. Patrick, Ness, Motley, et al, Charleston, SC. Francis 
H. Hare, Jr., Attorneys Information Exchange Group, 
Inc., Birmingham, AL. Ronald L. Motley, Ness, Motley, 
et al. Charleston, SC. John R. Climaco, Michael V. 
Kelley, Jack D. Maistros, Shannon P. Haggerty, Climaco, 
Climaco, et al, Cleveland, OH. John Bologna Krentel, 
John B. Krentel, Attorney at Law, Metairie, LA. For 
GEORGE SOLOMON, plaintiff: Daniel E. Becnel, Jr., 
Becnel, Landry & Becnel, Reserve, LA. Joseph M. 
Bruno, Bruno & Bruno, New Orleans, LA. Wells Talbot 
Watson, Baggett, McCall & Burgess, Lake Charles, LA. 
Russ M. Herman, Herman, Herman, et al. New Orleans, 
LA. Calvin Clifford Fayard, Jr., Donna Unkel Grodner, 
Fayard, Harris, et al, Denham Springs, LA. Michael X. 
St. Martin, St. Martin, Lirette, et al, Houma, LA. 
Michael Gallagher, Fisher, Gallagher & Lewis, Houston, 
TX. George Febiger Riess, Monroe & Lemann, New 
Orleans, LA. Robert L. Redfe:irn, Simon, Peragine, et al, 
New Orleans, LA. Daniel G. Abel, Wendell H. Gauthier, 
Dana Kim Cormier, Gauthier & Murphy, Metairie, LA. 
Edwin Rene Murray, Edwin R. Murray Sc Associates, 
New Orleans, LA. Kenneth Michael Carter, Carter & 
Cates, New Orleans, [**6] LA. Peter Joseph Butler, Peter 
J. Butler, Jr., Locke, Purnell, et al. New Orleans, LA. 
John W. "Don 1 ' Barrett, Barrett Law Firm, Lexington, 
MS. Elizabeth J. Cabraser, Richard M. Heimann, Robert 
Lieff, Lieff, Cabraser & Heimann, San Francisco, CA. 
Arnold Levin, Levin, Fishbein, et al, Philadelphia, PA. 
John (Jack) Brown Baldwin, Scott Baldwin, Baldwin & 
Baldwin, Marshall, TX. Bettye Anne Barrios, Johnson, 
Johnson, et al, New Orleans, LA. Louie J. Roussel, 
III, Louie J. Roussel, III, Attorney at Law', Metairie, 
LA. Bruce C. Dean, Bruce C. Dean, Attorney at Law, 
New Orleans, LA. Perry Weitz, Perry Weitz, Attorney 
at Law, New York, NY. Melvin Belli, Melvin Belli, 
Attorney at Law, San Francisco, CA. Margaret Moses 
Branch, Turner Branch, Branch Law Firm, Albuquerque, 


NM. John P. Coale, Coale, Allen & Van Susteren, 
Washington, DC. Ralph Irving Knowles, Jr„ Kenneth 
S. Canfield, Doffermyre, Shields, et al, Atlanta, GA. 
Andrew W. Hutton, Mark B. Hutton, Michaud, Hutton 
& Bradshaw, Wichita, KS. Richard Alexander, The 
Alexander firm, San Jose, CA. Stanley M. Chesley, 
Sherrill P. Hondorf, Waite, Schneider, et al, Cincinnati, 
OH. Jorge Ortiz-Brunet, Ortiz Toro & Ortiz-Brunet, Hato 
Rey, PR. Gayle[**7] L. Troutwine, Jeffrey S. Merrick, 
Williams & Troutwine, Portland, OR. Will Kemp, Will 
Kemp, Attorney at Law, Las Vegas, NV. Dianne M. 
Nast, Robert D. Greenbaum, Myles H. Malman, Kohn, 
Nast & Graf, Philadelphia, PA. Francis O. Scarpulla, 
Francis O. Scarpulla, Attorney at Law, San Francisco, CA. 
Charles Zimmerman, Zimmerman & Reed, Minneapolis, 
MN. Stephen A. Sheller, John P. Kopesky, Sheller, 
Ludwig & Badey, Philadelphia, PA. Michael L. Williams, 
Williams & Troutwine, Portland, OR. Stephen Barnett 
Murray, Murray Law Firm, New Orleans, LA. Richard 
A. Daymard, Northeastern University School of Law, 
Boston, MA. Jodi W. Flowers, Susan Nial, Charles W. 
Patrick, Ness, Motley, et al, Charleston, SC. Steven 
J. Rodman, Allen, Rodman, PC, Malden, MA. Sybil 
Shainwald, Law Offices of Sybil Shainwald, New York, 
NY. Francis H. Hare, Jr., Attorneys Information Exchange 
Group, Inc., Birmingham, AL. Ronald L. Motley, Ness, 
Motley, et al. Charleston, SC. John R. Climaco, Michael 
V. Kelley, Jack D. Maistros, Shannon P. Haggerty, 
Climaco, Climaco, et al, Cleveland, OH. John Bologna 
Krentel, John B. Krentel, Attorney at Law, Metairie, LA. 

For AMERICAN TOBACCO COMPANY, THE, de¬ 
fendant: Robert E. Winn, [**8] Joy Goldberg Braun, 
Sessions & Fishman, New Orleans, LA. Bruce G. 
Sheffler, Chadboume & Parke, New York, NY. For 
LORILLARD INC, defendant: Steven W. Copley, John 
Mason McCollam, Gordon, Arata, et al, New Orleans, 
LA. Gary R. Long, Shook, Hardy & Bacon, Kansas 
City, MO. For LORILLARD TOBACCO COMPANY, 
defendant: John Mason McCollam, Gordon, Arata, et 
al, New Orleans, LA. Charles L. Chassaignac, Peter 
A. Feringa, Jr., Carmelite M. Bertaut, Chaffe, McCall, 
et al. New Orleans, LA. Gary R. Long, Shook, Hardy 
& Bacon, Kansas City, MO. For PHILLIP MORRIS 
INCORPORATED, - defendant: Charles Fenner Gay, Jr., 
Scott Edward Delacroix, Thomas J. Wyllie, Adams & 
Reese, New Orleans, LA. Gary R. Long, Allen Rennie 
Purvis, Shook, Hardy & Bacon, Kansas City, MO. For 
RJR NABISCO INC, defendant: Stephen H. Kupperman, 
Phillip A. Wittmann, Stone, Pigman, et al, New Orleans, 
LA. Carmelite M. Bertaut, Chaffe, McCall, et al. 
New Orleans, LA. For R. J. REYNOLDS TOBACCO 
COMPANY, defendant: Stephen H. Kupperman, Phillip 
A. Wittmann, S. Ann Saucer, Stone, Pigman, et al, New 
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Orleans, LA. Carmelite M. Bertaut, Chaffe, McCall, etal. 
New Orleans, LA. Theodore M. Grossman, Paul G. Crist, 
Hugh R. Whiting, Mark A. Belasic, [**9] Jones, Day, et 
al, Cleveland, OH. For LIGGETT GROUP INC, defen¬ 
dant: John Jerome Weigel, Joseph Jacob Lowenthal, Jr., 
Madeleine Fischer, Jones, Walker, et al. New Orleans, 
LA. Janies V. Kearney, Francis K. Decker, Jr., Mudge, 
Rose, et al. New York, NY. For AMERICAN BRANDS 
INC, defendant: Robert E. Winn, Joy Goldberg Braun, 
Sessions & Fishman, New Orleans, LA. For BROWN 
& WILLIAMSON TOBACCO CORPORATION, defen¬ 
dant: Charles L. Chassaignac, Peter A. Feringa, Jr., 
Carmelite M. Bertaut, Chaffe, McCall, et al, New Orleans, 
LA. Griffin B. Bell, King & Spaulding, Atlanta, GA. 
For BATUS HOLDINGS INC, BATUS INC, defendants: 
Charles L. Chassaignac, Peter A. Feringa, Jr., Carmelite 
M. Bertaut, Chaffe, McCall, et al. New Orleans, LA. For 
LIGGETT & MYERS INC, BROOKE GROUP LTD, de¬ 
fendants: John Jerome Weigel, Joseph Jacob Lowenthal, 
Jr., Madeleine Fischer, Jones, Walker, et al, New Orleans, 
LA. For UNITED STATES TOBACCO COMPANY, UST 
INC, defendants: Charles W. Schmidt, III, Christovich & 
Kearney, New Orleans, LA. For TOBACCO INSTITUTE, 
INC. THE, defendant: Alan Harry Goodman, Thomas 
Mente Benjamin, Lemle & Kelleher, New Orleans, 
LA. For LOEWS CORPORATION, defendant: Steven 
W. Copley, John Mason McCoIlam, [**10] Gordon, 
Arata, et al. New Orleans, LA. For PHILIP MORRIS 
COMPANIES, INC., defendant: Charles Fenner Gay, Jr., 
Scott Edward Delacroix, Thomas J. Wyllie, Adams & 
Reese, New Orleans, LA. 

For movant: Suzanne V Foulds, PRO SE, New Orleans, 
LA. For movant: Robert H Walker, PRO SE, Bronx, NY 

JUDGES: OKLA JONES II, UNITED STATES 
DISTRICT JUDGE 

QPINIONBY: OKLA JONES II 

OPINION: [*548] ORDER AND REASONS 

Pending before the Court is plaintiffs' Motion for Class 
Certification. Having heard the oral arguments of the par¬ 
ties and having reviewed the briefs, the applicable law 
and the record, the plaintiffs' motion is GRANTED IN 
PART and DENIED IN PART. 

BACKGROUND 

Plaintiffs initially filed this "Class Action Complaint" 
on March 29,1993 (R.Doc. 1) and filed a "First Amended 
Class Action Complaint" on May 9, 1993. (R.Doc. 36.) 
Plaintiffs Ernest R. Perry Sr. and T. George Solomon Jr. 


are cigarette smokers. Plaintiff Dianne A. Castano is the 
widow of Peter Castano, who allegedly was a cigarette 
smoker. Defendants are various tobacco companies nl as 
well as the Tobacco Institute, Inc. 


nl These are: The American Tobacco Company, 
Inc.; R.J. Reynolds Tobacco Company; Brown & 
Williamson Tobacco Corporation; Phillip Morris, 
Inc,; Liggett & Myers, Inc.; Lorillard Tobacco 
Company, Inc.; United States Tobacco Company; and 
their various parent and related companies. 

[** 11 ] 

Plaintiffs allege, in essence, that defendants have fraud¬ 
ulently failed to inform smokers that nicotine is addictive, 
despite the defendants’ possession of such knowledge. 
Plaintiffs further allege that defendants have manipulated 
the level of nicotine in cigarettes with the intent and pur¬ 
pose of creating and sustaining the addictive nature of 
cigarettes. According to plaintiffs, defendants have de¬ 
nied both the addictive nature of cigarettes and defendants' 
manipulation of nicotine levels in cigarettes. 

The first nine causes of action are: fraud and deceit; 
negligent misrepresentation; intentional infliction of emo¬ 
tional distress; negligence and negligent infliction of emo¬ 
tional distress; violation of consumer protection statutes 
under state law; breach of express warranty; breach of 
implied warranty; strict product liability; and redhibition 
pursuant to the Louisiana Civil Code. Plaintiffs seek dam¬ 
ages for economic loss and emotional distress as well as 
punitive damages. In regard to the alleged violation of 
consumer protection statutes, plaintiffs also seek attor¬ 
neys' fees and equitable relief as requested in their tenth 
cause of action. 

Plaintiffs' tenth cause of action seeks [**12] declara¬ 
tions that defendants are financially responsible for noti¬ 
fying all class members of nicotine's addictive nature and 
that defendants manipulated nicotine levels with the intent 
to sustain the addiction of plaintiffs and the putative class 
members. Plaintiffs also seek "restitution and refunds" for 
sums paid by plaintiffs and the putative class members to 
purchase cigarettes. Additionally, plaintiffs seek an order 
that defendants must disgorge any profits made from the 
sale of cigarettes and must make restitution to plaintiffs 
and the putative class members. Finally, plaintiffs seek es¬ 
tablishment of a medical monitoring fund by defendants. 
(Paragraph 109, First Amended Class Action Complaint, 
R.Doc. 36.) The alleged purpose of the medical mon¬ 
itoring fund is "to monitor the health of Plaintiffs and 
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Class Members and to pay or reimburse Class Members 
for all medical expenses caused by Defendants' wrong¬ 
doing." (Paragraph 109(d), First Amended Class Action 
Complaint, R.Doc. 36.) 

Plaintiffs do not seek recovery of personal injury dam¬ 
ages in the form of physical pain and suffering or any 
related damages, n2 


n2 "Plaintiffs' Proposed Trial Plan" makes a refer¬ 
ence to possible expansion of this action to include 
personal injury damages. ("Plaintiffs' Proposed Trial 
Plan," p. 5-6, n. 5, R.Doc. 250.) The Court specifi¬ 
cally makes no findings concerning class certification 
involving personal injury damages at this time, as 
these allegations are not before the Court. 

[** 13 ] 

[*549] Plaintiffs' proposed class representatives include 
plaintiffs and Gloria Scott and Denia Jackson, who are 
also cigarette smokers. (R.Doc. 69.) Plaintiffs' proposed 
class definition is: 

(a) All nicotine dependent persons in the United States, 
its territories and possessions and the Commonwealth of 
Puerto Rico who have purchased and smoked cigarettes 
manufactured by the Tobacco Companies; n3 

(b) the estates, representatives, and administrators of these 
nicotine dependent cigarette smokers; and, 

(c) the spouses, children, relatives and "significant oth¬ 
ers" of these nicotine dependent cigarette smokers as their 
heirs or survivors. 

(R.Doc. 36, Paragraph 20.) 


n3 Plaintiffs use the term "Tobacco Companies" in 
their First Amended Complaint to identify the tobacco 
company defendants and their parent and related com¬ 
panies. (R.Doc. 36, Paragraph 15.) 

In their First Amended Class Action Complaint, plain¬ 
tiffs define "nicotine dependent" as referring "to per¬ 
sons having or had (sic) nicotine dependence under 
the criteria! **14] therefor set forth in [that] edition of 
the American Psychiatric Association's Diagnostic and 
Statistical Manual of Mental Disorders, e.g., 3rd Ed. 
Revised ('DSM IIIR')." (R.Doc. 36, Paragraph 20.) 


Plaintiffs propose the following "working definition" of 
"nicotine-dependent": 

1. All cigarette smokers who have been diagnosed by a 
medical practitioner as nicotine-dependent; 

2. All regular cigarette smokers who have made at least 
one unsuccessful effort to quit smoking; and/or 

3. All regular cigarette smokers who were or have been 
advised by a medical practitioner that smoking has had or 
will have adverse health consequences who thereafter do 
not or have not quit smoking. 

(R.Doc. 69.) 

In "Plaintiffs' Answers to Defendants’ Class 
Certification Interrogatories," plaintiffs state that their 
proposed class definition is consistent with and based 
on the Fourth Edition of Diagnostic and Statistical 
Manual of Mental Disorders (hereinafter "DSM-IV"). 
(Interrogatory Answers Nos. 28, 29 and 31, R.Doc. 
108.) 

Plaintiffs argue that the general requirements of 
Fed.R.Civ.P. 23(a)(l)-(4) are easily satisfied. n4 Plaintiffs 
contend that class certification is proper for their 
claims]** 15] for damages under Fed.R.Civ.P. 23(b)(3). 
Plaintiffs seek class certification of their equitable claim 
for relief, including the medical monitoring, pursuant to 
Fed.R.Civ.P. 23(b)(2). n5 Alternatively, plaintiffs seek 
issue certification" [*550] under Fed.R.Civ.P. 23(c)(4). 
n6 Defendants forcefully oppose class certification under 
any circumstances. 


n4 Rule 23(a) states: 

(a) Prerequisites to a Class Action. One or more mem¬ 
bers of a class may sue or be sued as representative 
parties on behalf of all only if (1) the class is so nu¬ 
merous that joinder of all members is impracticable, 
(2) there are questions of law or fact common to the 
class, (3) the claims or defenses of the representative 
parties are typical of the claims or defenses of the 
class, and (4) the representative parties will fairly and 
adequately protect the interests of the class. 

n5 Sections (b)(2) and (b)(3) of Rule 23 state: 

(b) Class Actions Maintainable. An action may be 
maintained as a class action if the prerequisites of 
subdivision (a) are satisfied, and in addition: 
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* & * 

(2) the party opposing the class has acted or refused to 
act on grounds generally applicable to the class, mak¬ 
ing appropriate final injunctive relief or corresponding 
declaratory relief with respect to the class as a whole; 
or 

(3) the court finds that the questions of law or fact 
common to members of the class predominate over 
any questions affecting only individual members, and 
that a class action is superior to other available meth¬ 
ods for the fair and efficient adjudication of the contro¬ 
versy. The matters pertinent to the findings include: 
(A) the i nterest of the members of the class in individu¬ 
ally controlling the prosecution or defense of separate 
actions; (B) the extent and nature of any litigation 
concerning the controversy already commenced by 
or against members of the class; (C) the desirabil¬ 
ity or undesirability of concentrating the litigation of 
the claims in the particular forum; (D) the difficulties 
likely to be encountered in the management of a class 
action. 

[**16] 

n6 Rule 23(c)(4) states, in pertinent part: 

When appropriate ... an action may be brought or 
maintained as a class action with respect to particular 
issues . . . and the provisions of this rule shall then 
be construed and applied accordingly. 

LAW AND APPLICATION 

Bearing in mind that the burden of proof on certification 
rests with plaintiffs, Horton v. Goose Creek Independent 
School District, 690 F.2d 470, 486 (5th Cir. 1982), the 
Court first examines whether plaintiffs' claims fit within 
the requirements of Rule 23(a). The next issue is whether 
plaintiffs’ ciaim for equitable relief meets the standards of 
Rule 23(b)(2). Finally, the Court decides whether plain¬ 
tiffs' action is properly certifiable under Rule 23(b)(3). 
On the latter issue, the Court analyzes the liability and 
damages portions of plaintiffs’ claim separately and also 
addresses plaintiffs 1 proposed class definition. 

In making these determinations, the Court is ever mind¬ 
ful of the following admonition from the Supreme Court 
in Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 177-78, 
94 S. Ct. 2140, 2152-53, 40L. Ed. 2d 732 (1974):[**17] 

We find nothing in either the language or history of Rule 
23 that gives a court any authority to conduct a prelimi¬ 
nary inquiry into the merits of a suit in order to determine 


whether it may be maintained as a class action. . . . 
We agree with Judge [John Minor] Wisdom's conclusion 
in Miller v. Mackey International, 452 F.2d 424 (CA5 
1971), where the court rejected a preliminary inquiry into 
the merits of a proposed class action: 

"In determining the propriety of a class action, the ques¬ 
tion is not whether the plaintiff or plaintiffs have stated 
a cause of action or will prevail on the merits, but rather 
whether the requirements of Rule 23 are met." Id., at 427. 

A. Rule 23(a) Prerequisites 

Numerosity is the first requirement under Rule 23(a). 
There can be no doubt that in this case plaintiffs meet 
the numerosity requirement. Plaintiffs estimate that 50 
million Americans smoke cigarettes and ’’believe . . . 
that the Class includes ten (sic) of millions of members." 
(Paragraph 23, First Amended Class Action Complaint, 
R.Doc. 36.) Plaintiffs' proposed class definition and 
"working definition" of ’’nicotine-dependent" [**18] in¬ 
clude not only current smokers but also former smok¬ 
ers. Further, plaintiffs' proposed "opening’’ or "start date” 
for the class is January 1, 1943. (R.Doc. 69, p. 23.) 
Although Rule 23(a)(1) requires only that joinder of all 
members be difficult and impracticable, not impossible, 
joinder of all class members in this case would be im¬ 
possible. See C. Wright, A. Miller & M. Kane, Federal 
Practice & Procedure: Civil 2d § 1762 (1986). 

Indeed, one of defendants' main contentions raised con¬ 
cerning the manageability of this class action is that there 
are so many potential individual claims - millions - that 
class action is improper. Numerosity is firmly established. 

The second requirement of Rule 23(a) is commonality, 
i.e., whether there are questions of law or fact that are 
common to the class. Fed.R.Civ.P. 23(a)(2). This issue 
also requires little discussion. "The threshold of 'com¬ 
monality' is not high. . . . The rule requires only that 
resolution of common questions affect ail or a substan¬ 
tial number of the class members." Jenkins v. Raymark 
Industries, Inc., 782 F.2d 468, 472 (5th Cir. 1986). To be 
sure, there exist questions of fact and law[**19] common 
to the class as to whether defendants fraudulently failed 
to inform plaintiffs that nicotine was addictive and/or ma¬ 
nipulated the level of nicotine in cigarettes so as to control 
their addictive nature. Although, at first glance, there ap¬ 
pear to be individual issues involved in this matter, the 
Court finds that these individual issues bear more on the 
23(b)(3) issues of predominance and superiority than on 
commonality. 

The third requirement of 23(a) is "typicality." 
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Fed.R.Civ.P, 23(a)(3). This "requirement focuses less on 
the relative strengths of the named and unnamed plain¬ 
tiffs' cases than [*551 ] on the similarity of the legal and 
remedial theories behind their claims." Jenkins, 782 F.2d 
at 472. As with the test for commonality, the test for typ¬ 
icality "is not demanding." Forbush v. J.C. Penney Co., 
Inc., 994 F.2d 1101, 1106 (5th Cir. 1993), Once again, 
there can be no serious dispute about the similarity of 
the legal theories between plaintiffs and the putative class 
members. While the law to be applied in this diversity 
matter remains to be determined, there is no doubt that the 
underlying theories of fraud, breach [**20] of warranty 
(both express and implied), intentional tort, negligence, 
strict liability and alleged violations of consumer protec¬ 
tion statutes are and would be typical of plaintiffs and 
putative class members' claims. 

Finally, with reference to Rule 23(a), the Court finds 
that the representative parties, i.e., the three plaintiffs, 
two other proposed class representatives and their coun¬ 
sel, would adequately protect the interests of the class. 
Fed.R.CivP. 23(a)(4). "The adequacy requirement man¬ 
dates an inquiry into the zeal and competence of the rep¬ 
resentative’s counsel and into the willingness and ability 
of the representative to take an active role in and control 
the litigation and protect the interests of the absentees." 
Horton v. Goose Creek Independent School District, 690 
F.2d at 484. The Court finds that the plaintiffs and other 
proposed class representatives have taken and appear pre¬ 
pared to take an active role in this litigation sufficient to 
protect the interests of all class members. 

Further, as in Jenkins, the defendants in this case "have 
not shown that the [proposed class] representatives are 
'inadequate' due to an insufficient stake [**21]in the out¬ 
come or interests antagonistic to the unnamed members." 
Id. 

Given the attorneys who have appeared on behalf of 
plaintiffs in this action and those appointed to serve as the 
Interim Plaintiffs' Legal Committee, the Court finds that 
the proposed class representatives’ counsel have the zeal, 
competence, expertise, financial resources and experience 
in class-action and multiple-claimant cases to prosecute 
this matter. The Court also notes that the Fifth Circuit has 
not required the putative representatives "to present proof 
of financial resources in order to meet [their] burden of 
proof on the issue of adequacy." Id., n. 26. Moreover, 
defendants have not presented the Court with any indica¬ 
tion that the putative representatives or their counsel do 
not have adequate resources to finance this class litigation 
if certified. 

Therefore, plaintiffs have satisfactorily crossed the first 


hurdle under Rule 23(a) for class certification. 

B. Certification Under Rule 23(b)(2) 

The next issue is whether plaintiffs' claim for equitable 
relief can be certified under Rule 23(b)(2). In support 
of this argument plaintiffs principally rely on the case of 
Day v. NLO and the various[**22] opinions authored 
by Judge Spiegel in that case. n7 In Day v. NLO 
plaintiffs were former employees of the Feed Materials 
Production Center (hereinafter "FMPC") and other "inde¬ 
pendent contractors, frequenters or business invitees who 
frequently worked at the FMPC, and their families.” Day 
v. NLO, 144 F.R.D. at 332. Plaintiffs claimed that the 
defendants, former operators of FMPC, "negligently or 
intentionally exposed the plaintiffs to dangerous ievels 
of radioactive and hazardous materials." Id. They main¬ 
tained that their personal property had been damaged and 
"that they [suffered] severe emotional distress in the form 
of increased fear of cancer.” Id. 


n7 Day v. NLO, Inc., 144 F.R.D. 330 (S.D. Ohio 
1992), mandamus granted in part and denied in part, 
5 F.3d 154 (6th Cir. 1993); Day v. NLO, Inc., 811 F. 
Supp. 1271 (S.D. Ohio 1992); and Day v. NLO, Inc., 
851 F. Supp. 869 (S.D. Ohio 1994). 

[**23] 

Throughout Day v. NLO, Judge Spiegel characterized 
plaintiffs' primary claim for relief as a "court-supervised 
medical monitoring program." Day v. NLO, 144 F.R.D. 
at 335; 811 F. Supp. at 1275; 851 F. Supp. at 885. 
Indeed, Judge Spiegel specifically rejected defendants' 
contention that plaintiffs were seeking compensatory and 
punitive damages and found instead that the primary re¬ 
lief sought was establishment of the medical-monitoring 
program. 811 F. Supp. at 1275. 

[*552] The instant case is distinguishable from Day v. 
NLO because the medical-monitoring program sought by 
plaintiffs is but one type of relief sought among many. As 
set forth above, plaintiffs seek compensatory, statutory 
and punitive damages in their first nine causes of action. 
This is far beyond Judge Spiegel's characterization of the 
relief sought by plaintiffs in Day v. NLO. As Judge 
Spiegel recognized. Rule 23(b)(3) is the "preferred sec¬ 
tion [for certification] where monetary damages are the 
primary goal of plaintiff." Day v. NLO, 851 F. Supp. at 
885-86. Here the Court is[**24] persuaded that plaintiffs 
are seeking primarily monetary damages, not equitable 
relief. Therefore, the Court declines to certify plaintiffs' 
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claim for medical monitoring under Rule 23(b)(2). 

The Court also finds merit in defendants’ argument 
based on their Seventh Amendment right to a jury trial. 
In Thermo-Stitch, Inc. v. Cheini-Cord Processing Corp., 
294 F.2d 486 (5th Cir. 1961), the Fifth Circuit squarely 
faced the issue of whether equitable issues could be sev¬ 
ered from issues at law for a non-jury trial. Plaintiff 
Chemi-Cord and one of its customers had filed suit to 
restrain defendant Thermo-Stitch "from interfering with 
its business relations and from harassing it by threats 
of suit” in a patent dispute. Id. at 487. The complaint 
sought injunctive relief along with a declaratory j udgment 
that three patents held by Thermo-Stitch were invalid and 
not infringed. Id. Thermo-Stitch filed counterclaims 
for damages for patent infringement, fraud and anti-trust 
violations, Id. Plaintiffs moved for an immediate and 
separate trial on the issues of validity and infringement 
and sought to strike Thermo-Stitch's motion for[**25] a 
jury trial on those issues. Id. The district court granted 
the plaintiffs’ motion, but the Fifth Circuit held "that the 
court below exceeded its discretion in not ordering a jury 
trial," following Beacon Theatres v. Westover, 359 U.S. 
500, 79 S. Ct. 948, 3 L- Ed. 2d 988 (1959). 

Beacon Theatres holds that where the presence of legal 
and equitable causes in the same case requires the se¬ 
lection between a jury and a non-jury determination of 
certain common issues, the discretion of the trial court is 
"very narrowly limited and must, wherever possible, be 
exercised to preserve jury trial." Analogizing a motion for 
a non-jury trial of common issues to a suit for an injunc¬ 
tion, the Court held that a showing of irreparable injury 
and inadequate relief at law is required .... While 
the right to trial by jury is a constitutional one, no similar 
importance attaches to trial by court. Under the flexible 
procedures of the Federal Rules [of Civil Procedure], a 
jury determines issues pertinent to an equitable cause of 
action without interruption or prejudice to the proceed¬ 
ing; the court decides whether equitable relief [**26] is 
called for on the basis of the jury's finding of fact. The 
mere presence of an equitable cause of action furnishes 
no legal justification for depriving a party to a legal action 
of his right to a jury trial. 

It is therefore immaterial that the case at bar contains 
a stronger basis for equitable relief than was present in 
Beacon Theatres. It would make no difference if the eq¬ 
uitable cause of action clearly outweighed the legal cause 
so that the basic issue of the case taken as a whole is 
equitable. As long as any legal cause is involved the jury 
rights it creates control. This is the teaching of Beacon 
Theatres, as we construe it. 


Thermo-Stitch, 294 F.2d at 490-91 (citations and foot¬ 
notes omitted). 

The Court finds Thermo-Stitch instructive as to the is- 
sueofcertificationofplaintiffs' medical monitoring claim, 
especially in view of this Court’s finding that plaintiffs' 
claims are not primarily for equitable relief but for dam¬ 
ages. Certification of the medical monitoring claim in 
this case under Rule 23(b)(2) would infringe on the con¬ 
stitutional right to a jury trial. The Court cannot and will 
not infringe on that inviolate right. [**27] 

C. Certification under Rule 23(b)(3) 

The issue that remains is whether plaintiffs' action can 
be certified as a class under Rule 23(b)(3). For purposes 
of clarity, the Court addresses the core issues of liability 
separate from the other issues in this matter, including 
those of damages. 

[*553] 1. Core Liability Issues 

To begin, this analysis bears repeating the pertinent por¬ 
tion of Rule 23(b)(3): 

An action may be maintained as a class action if the pre¬ 
requisites of subdivision (a) are satisfied, and in addition: 

* * * 

(3) the court finds that the questions of law or fact common 
to members of the class predominate over any questions 
affecting only individual members, and that a class ac¬ 
tion is superior to other available methods for the fair 
and efficient adjudication of the proceedings. The mat¬ 
ters pertinent to the findings include: (A) the interest of 
the members of the class in individually controlling the 
prosecution or defense of separate actions; (B) the extent 
and nature of any litigation concerning the controversy 
already commenced by or against members of the class; 
(C) the desirability or undesirability of concentrating the 
litigation of the claims [**28] in the particular forum; (D) 
the difficulties likely to be encountered in the manage¬ 
ment of a class action. (Emphasis added.) 

"In order to 'predominate,' common issues must consti¬ 
tute a significant part of the individual cases." Jenkins, 
782 F.2d at 472, citing In re Asbestos School Litigation, 
104 F.R.D. at 422, 431-32 (E.D. Pa. 1984) and In 
re Tetracycline Cases, 107 F.R.D, 719, 727 (W.D.Mo. 
1985). 

Like the Jenkins case, which involved thousands of as¬ 
bestos exposure cases, the Court concludes that "it is diffi- 
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cult to imagine that class jury findings on [the core li ability 
issues in this case] will not significantly advance the reso¬ 
lution" of the thousands, if not millions, of similar issues 
in individual cases which have not yet been filed pending 
the instant ruling. (Affidavit of Wendell Gauthier, R.Doc. 
245.) Thus, it is the Court’s view that common factual is¬ 
sues include whether defendants knew cigarette smoking 
was addictive, failed to inform cigarette smokers of such 
and took actions to addict cigarette smokers. Common 
legal issues include fraud, negligence, breach of warranty 
[**29](express or implied), strict liability, and violation 
of consumer protection statutes. n8 


n8 Plaintiffs also alleged a cause of action under 
the Louisiana law of redhibition. As discussed below, 
this Court has not yet determined the law to be ap¬ 
plied in this matter. Because, redhibition arises only 
under Louisiana law, it is a common legal question as 
to the named plaintiffs but not, at this time, as to the 
proposed class. 

As to the fraud allegation, the Court finds applicable 
the Advisory Committee Notes to the 1966 Amendment 
to Rule 23. In addressing the 23(b)(3) requirement of 
predominance, the drafters stated: 

[A] fraud perpetrated on numerous persons by the use 
of similar misrepresentations may be an appealing situa¬ 
tion for a class action, and it may remain so despite the 
need, if liability is found, for separate determination of 
the damages suffered by individuals within the class. 

The Court recognizes that the next sentence of the 
Advisory Notes states that "a fraud case may be unsuited 
for treatment[**30] as a class action if there was material 
variation in the misrepresentations made or in the kinds 
or degrees of reliance by the person to whom they were 
addressed." Defendants seize upon this issue, contend¬ 
ing that the individual issues of reliance in this matter 
would so swamp the Court that common issues would not 
predominate. The Court disagrees for two reasons, both 
arising out of the same case on which defendants princi¬ 
pally rely: Mirkin v. Wasserman, 5 Cal. 4th 1082, 858 
P.2d 568 (Cal. 1993). 

In that case plaintiffs' first amended complaint purported 
to state causes of action for deceit and negligent misrepre¬ 
sentation. Id. at 1088, 858 P.2d at 570. Plaintiffs alleged 
reliance in a conclusory fashion. Id. The trial court 
dismissed the complaint for an insufficient allegation of 
reliance, and the court of appeals sustained that decision. 
Id- The California Supreme Court first noted that the 


cause of action of deceit was rooted in the common law 
cause of action of fraud. Id. at 1091-92, 858 P.2d at 572. 
The court, also noting that its [**31] decision applied 
equally to deceit and negligent misrepresentation, [*554] 
found it well settled that a plaintiff must plead actual re¬ 
liance to state such a cause of action. Id. at 1088-89, 
868 P.2d at 570 and n. 2. The issue before this Court, 
however, is not whether plaintiffs have stated a cause of 
action for fraud or negligent misrepresentation. The is¬ 
sue is whether the common issues so predominate over 
the individual issues that class certification is appropri¬ 
ate. Because this Court cannot prejudge the merits of this 
litigation, see Eisen, supra, the Court holds that on the 
face of the pleadings before it the common issues of fraud 
substantially outweigh any individual issues of reliance. 

Second, Mirkin recognized that in consumer class ac¬ 
tions where plaintiff "specifically pled that the defendants 
had made identical representations to each class member,' 1 
it may be appropriate to "infer that each member of a class 
had actually relied on the defendant's alleged misrepre¬ 
sentations." Mirkin, 5 Cal. 4th at 1094, 868 P.2d at 574. 

PIaintiffs[**32] here have pleaded omissions as well as 
commissions on the part of defendants in their various 
causes of action. It is true that the California Supreme 
Court rejected the argument that actual reliance cannot be 
an element of deceit, or fraud, with respect to an alleged 
omission. n9 However, at this point in this lawsuit, and 
considering the conditional nature of the certification of 
this class, as set forth below, the Court does not find that 
the issue of "omission v. commission" is so substantial 
a factor as to prevent a finding of predominance of class 
issues over individual issues. Indeed, just as the Mirkin 
court found that an inference of reliance may be available 
in consumer class action matters involving allegations of 
misrepresentations actually made, id. at 1095,858 P.2d at 
575, such an inference may be available in consumer class 
actions based on claims of misrepresentations based on 
omission. Moreover, as noted, this issue is more appro¬ 
priate in a determination of whether plaintiffs have stated 
a cause of action than in a decision on a motion for class 
certification. 


n9 "One need only prove that, had the omitted in¬ 
formation been disclosed one would have been aware 
of it and behaved differently.” Id. at 1093, 858 P.2d at 
574. 

[**33] 

Also as to predominance, plaintiffs argue that the law 
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applicable to each of their causes of action is so generic 
that individual issues will not predominate. In opposition, 
defendants posit that the standards for determination of 
each of plaintiffs' causes of action may vary from state 
to state and cause mass confusion such that class certi¬ 
fication is improper. As a court sitting in diversity, this 
Court must apply the law of the forum concerning con¬ 
flict of laws. See, e.g., Seagrave v. Delta Airlines, 848 
F. Supp. 82, 83 (E.D.La. 1994)(Livaudais, J.)(court sit¬ 
ting in diversity applies choice of law principles of forum 
state, Louisiana, citing Sandefer Oil & Gas, Inc. v. AIG 
Oil Rig of Texas, Inc., 846 F.2d 319 (5th Cir. 1988)). 
The Court is persuaded that issues of fraud, breach of 
warranty, negligence, intentional tort and strict liability 
do not vary so much from state to state as to cause in¬ 
dividual issues to predominate. See, e.g., In re School 
Asbestos Litigation, 104F.R.D. 422,434(E.D.Pa. 1984), 
affd in part and reversed in part, 789 F.2d 996, 1010 
(1986)[**34] (discussing the similarity of negligence and 
strict liability in U.S. jurisdictions); "Decision and Entry. 

. . Sustaining Plaintiffs' Motions to Conditionally Certify 
These Actions as a Class Action," In re Cordis Cardiac 
Pacemaker Product Liability Litigation, Case No. C-3- 
90-374)(December 23, 1992)(discussing similarities of 
strict liability and fraud). 

Further, there has been no determination at this time 
of the law to be applied. The parties have only briefly 
addressed the conflict of laws issue in this matter, and the 
Court finds a determination of that issue to be premature 
at present. Finally, Rule 23(c)(4)(B) provides the Court 
with the option of dividing the class into subclasses if 
appropriate after the Court resolves the conflict of laws 
issue. In re Asbestos School Litigation, 104 F.R.D. at 
434. 

The same reasoning applies to application of the var¬ 
ious consumer protection statutes. First, there has been 
no showing that the consumer protection statutes differ so 
much as to make individual issues predominate. [*555] 
Indeed, as with the other areas of law, the applicable 
statute - or statutes — has not yet been determined. The 
option of subclasses [**35] is available as to this issue as 
well. 

Therefore, as to Rule 23(b)(3)'s requirement of predom¬ 
inance, the Court finds that plaintiffs' factual and legal 
allegations of liability constitute similar, common issues 
that would be a significant part of any individual cases that 
have been or may be filed. To that extent, this standard of 
Rule 23(b)(3) is satisfied. 

The next requirement of Rule 23(b)(3) is superiority, 
i,e,, whether a class action in this matter is superior to any 


other "available methods" for adjudication of the issues at 
hand. Once again, the Court turns to Jenkins for guidance 
on this issue. In discussing Judge Parker's plan for the 
asbestos exposure cases, the Fifth Circuit stated: 

Courts have usually avoided class actions in the mass ac¬ 
cident or tort setting. Because of differences between 
individual plaintiffs on issues of liability and defenses 
of liability, as well as damages, it has been feared that 
separate trials would overshadow the common disposi¬ 
tion for the class. See Advisory Committee Notes to 
1966 Amendment to Fed.R.CivJP. 23(b)(3). The courts 
are now being forced to rethink the alternatives and prior¬ 
ities by the current volume of 5itigation[**36] and more 
frequent mass disasters. See McGovern, Management of 
Multiparty Toxic Tort Litigation: Case Law and Trends 
Affecting Case Management, 19 Forum 1 (1983). If 
Congress leaves us to our own devices, we may be forced 
to abandon repetitive hearings and arguments for each 
claimant's attorney to the extent enjoyed by the profes¬ 
sion in the past. Be that as time will tell, the decision at 
hand [approving the class certification by Judge Parker] is 
clearly superior to the alternative of repeating, hundreds 
of times over, the litigation of the state of the art issues. . 


* * 

Necessity moves us to change and invent. Both the Agent 
Orange and Asbestos School courts found that specific 
issues could be decided in a class "mass tort" action-even 
on a nationwide basis. We approve of the district court's 
decision in finding that this "mass tort" class could be 
certified. 

Jenkins, 782 F.2d at 473. 

This proposed class action is sui generis. It is not a toxic 
tort exposure case. See, e.g., Day v. NLO, supra. Neither 
is it a case involving exposure to a substance or product 
where plaintiffs claim physical [**37] injuries, such as 
Jenkins. See also Dante v. Dow Coming Corporation, 
143 F.R.D. 136 (1992). Plaintiffs do not allege physi¬ 
cal injuries and property damage, as was alleged in In re 
Shell Oil Refinery, 136 F.R.D. 588 (E.D. La. 1991), affd 
sub nom. Watson v. Shell Oil Co., 979 F.2d 1014 (5th 
Cir. 1992), rehearing on banc granted, 990 F.2d 805 (5th 
Cir. 1993). nlO Nor is this a case involving only prop¬ 
erty damage. See, e.g.. In re School Asbestos Litigation, 
supra. Rather, this is a case in which plaintiffs claim that 
defendants' acts reached throughout the nation to addict 
cigarette smokers and keep them addicted. 
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nlO While this case was awaiting rehearing en 
banc, it settled. Rule 35.6 of the Internal Operating 
Procedures of the Fifth Circuit provides that "the ef¬ 
fect of granting a rehearing en banc is to vacate the 
previous opinion and judgment of the Court and to 
stay the mandate." 

[**38] 

Faced squarely with this unique action, this Court must 
also look forward and invent, knowing that "the purpose 
of class actions is to conserve 'the resources of both the 
courts and the parties by permitting an issue potentially af¬ 
fecting every [class member] to be litigated in an econom¬ 
ical fashion."’ Jenkins, 782 F.2d at 471, quoting General 
Telephone Co. of Southwest v, Falcon, 457 U.S. 147, 
155, 102 S. Ct. 2364, 2369,72 L. Ed. 2d 740 (1982). 

Rule 23(b)(3) gives guidance as to factors this Court 
should consider in determining predominance and supe¬ 
riority. In the present litigation, the most pertinent of 
these is its manageability as a class. While the manage¬ 
ability of the liability issues in this case may well prove to 
be difficult, the Court finds that any such difficulties pale 
in comparison to the specter of thousands, if not millions, 
of [*556] similar trials of liability proceeding in thou¬ 
sands of courtrooms around the nation. In addition, the 
common issues in this case would materially advance the 
resolution of the case itself. Likewise, as the Jenkins court 
pointed out, "it seems that[**39] the defendants enjoy all 
of the advantages, and the plaintiffs incur the disadvan¬ 
tages, of the class action-with one exception, the cases 
are brought to trial." Jenkins, 782 F.2d at 473. 

Hence, the Court finds that plaintiffs’ motion should 
be granted insofar as the core liability issues alleged by 
plaintiffs are concerned. These are the issues of fraud, 
breach of warranty (express or implied), intentional tort, 
negligence, strict liability and consumer protection. 

2. Issues of Injury-in-fact, Proximate Cause, Reliance 
and Affirmative Defenses 

While the core liability issues provide common ground 
for class certification, the foundation is not so firm regard¬ 
ing the issues of injury-in-fact, proximate cause, reliance 
nl 1 and affirmative defenses. 


nil As stated above, the Court believes its present 
duty does not include a determination whether, in light 
of the issue of reliance, plaintiffs have stated a cause 


of action for fraud. At this time, the Court believes 
that the issues of fraud and reliance can be separated 
so as to certify a class for the general issue of fraud 
but not for the individual issue of reliance. 

[**40] 

From a review of the pleadings, it is clear that all of 
these issues are so individually based that class certifica¬ 
tion is improper. For example, the following issues are 
so overwhelmingly replete with individual circumstances 
that they quickly outweigh predominance and superiority. 
First is whether a person suffered emotional injury, if any, 
as a result of addiction. Second is whether a person's 
addiction was caused by any actions of the defendants. 
Third is whether each plaintiff relied on defendants’ repre¬ 
sentations, whether they be omissions or commissions, in 
beginning or continuing to smoke cigarettes. nl2 Fourth 
is whether affirmative defenses unique to each class mem¬ 
ber preclude plaintiffs’ recovery in any manner. 


nl2 As noted above, the California Supreme Court 
has stated that, in appropriate circumstances, an in¬ 
ference of classwide reliance may pass legal muster 
in an action for fraud. If such an inference would be 
appropriate in this case, then the individual issue of 
reliance may be submerged into the fraud action itself. 
On the other hand, if the inference is not appropriate, 
the Court may, for example, submit special interroga¬ 
tories to the jury which require that it make findings as 
to all essential elements of a fraud cause of action ex¬ 
cept reliance, which might then be determined later in 
individual actions. However, as noted, it is premature 
to determine this issue, just as it would be premature 
to determine whether plaintiffs have stated an action 
for fraud. 

[**41] 

Thus, because individual issues, not common issues, 
predominate and are superior in regard to injury-in-fact, 
proximate cause, reliance and affirmative defenses, class 
certification is improper as to these issues. nl3 


nl3 Plaintiffs have only briefly mentioned in their 
Proposed Trial Plan that a "state of the art" defense 
should also be certified. (R.Doc. 250, p. 8.) The 
Court finds that plaintiffs have failed to carry their 
burden of showing why a "state of the art" defense 
should be certified. 
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3. Compensatory Damages 

Similarly, the Court finds that the issues of compen¬ 
satory damages, including the claim for medical mon¬ 
itoring, are so inextricably intertwined with the issues 
of proximate cause and affirmative defenses that reso¬ 
lution of these issues would not materially advance this 
case. Assuming liability is found on the core liability 
issues, factfinders assessing the cases of individual plain¬ 
tiffs would be in a much better position to determine 
compensatory damages, depending on whether plaintiffs 
can[**42] prove causation and injury and refute any af¬ 
firmative defenses. 

This reasoning applies equally to plaintiffs’ claim for 
medical monitoring. In this respect, the Court finds in¬ 
structive the following passage by Judge Scirica in Brown 
v. Southeastern Pennsylvania Transportation Authority, 
1987 U.S. Dist. LEXIS 5095, 1987 WL 9273, *10 
(E.D.Pa. 1987). 

The alleged harm from [exposure to] PCBs occurred over 
a period of at least ten years, under a variety of circum¬ 
stances and to various degrees. Some class members may 
have been exposed to PCBs for a few months, while oth¬ 
ers, for a lifetime. . . . [*557] Moreover, each plaintiff 
will bring a unique medical history that will provide the 
basis for his or her individual claim. 

Here, the varying lengths of time of smoking coupled 
with the various medical conditions of each putative class 
member would overwhelm any common issues concern¬ 
ing medical monitoring. 

4. Punitive Damages 

As regard to the issues of liability for and assessment 
of punitive damages, plaintiffs concede that certain states 
"require a relationship between quantum and actual dam¬ 
ages and that of punitive damages." (Plaintiffs' Proposed 
Trial Plan, R.Doc. 250, p. 21.) Plaintiffs also concede 
that[**43] the states differ as to the burden of proof re¬ 
quired of plaintiffs seeking punitive damages. While the 
burden of proof in some states is by a preponderance of the 
evidence, the burden in others is by clear and convincing 
evidence. Id. 

However, these differences, like the differences in the 
law of the core liability issues among the jurisdictions, 
are not so substantial as to prevent certification of puni¬ 
tive damages under Rule 23(b)(3). Guidance isonceagain 
found in Jenkins, supra, and also in Watson v. Shell Oil 
Company, supra. 


In Jenkins the trial court certified a class as to common 
issues. Jenkins, 782 F.2d at 471. In addition to providing 
a method for adjudication of the individual issues as to 
both the class representatives and the unnamed members, 
the class action jury was to evaluate the culpability of de¬ 
fendants’ conduct for a possible punitive damages award. 
Id. The Jenkins trial plan applied Texas law, which pro¬ 
vided that punitive damages could only be awarded if 
actual damages are awarded. Id. at 471,474. On appeal 
the. defend ants [**44] attacked the constitutionality of bi¬ 
furcation of the punitive damages claim from the actual 
damages claim, but the Fifth Circuit upheld the plan. Id. 
at 474. 

The court of appeals found that the allocation of punitive 
damages "need not be made concurrently with an evalua¬ 
tion of defendant's conduct. The relative timing of these 
assessments is not critical." Id. The critical issue under 
Texas law was "reasonable proportionality," and the Fifth 
Circuit found that the trial court’s plan allowed for its 
"review of the reasonableness of each plaintiffs punitive 
damage award and for our review of the standards which 
the court has applied." Id. (Emphasis added). 

The Fifth Circuit found that "care must... be taken to 
ensure fairness," i.e., the jury would have to be told that 
all plaintiffs' claims would differ and that the possibility 
existed that some plaintiffs may not be found to have suf¬ 
fered actual damages, which would preclude the award of 
punitive damages for those plaintiffs. Id. 

Alternatively, the jury could be allowed to award an 
amount of money that each class member should receive 
for each dollar of actual damages awarded. [**45]Either 
way, the jury should understand that it must differenti¬ 
ate between proven and still-unproved claims, and that 
all class members, who recover actual damages from a 
defendant held liable for punitive damages, will share in 
the punitive award. 

Id. 

In Watson, the trial court identified common issues of 
liability as to both compensatory damages and punitive 
damages. Watson, 979 F.2d at 1017. See also. In re Shell 
Oil Refinery, 136F.R.D.588,590(E.D.La. 1991)(Mentz, 
J.). The district court’s trial plan provided for a determi¬ 
nation of common issues of liability, including liability 
for punitive damages, in Phase 1. Watson, 979 F.2d at 
1018. 

If the jury found punitive damages liability it would then 
perform the Phase 2 function and determine compen- 
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satory damages in 20 fully-tried sample plaintiff cases. 
Based on the findings in these cases, the jury would then 
establish the ratio of punitive damages to compensatory 
damages for each class member. If the jury finds no puni¬ 
tive damage liability in Phase 1, Phase 2 is to be omitted. 

Id. In Phase 3 a different jury would[**46] resolve is¬ 
sues unique to compensatory damages, such as causation 
and quantum, and Phase 4 provided for the district court's 
computing of punitive damages, if established in [*558] 
Phase 1, for those plaintiffs awarded actual damages. Id. 

The court of appeals approved the 
trial plan as to punitive damages for a 
number of reasons. First, the court found that "the Phase 
2 jury is to make a determination about punitive dam¬ 
ages in a mass-disaster context, rather than compensatory 
damages in products liability litigation." Id. at 1018-19. 
nI4 Second, because there would be "minimal variance" 
between plaintiffs as to the degree of culpability neces¬ 
sary to establish punitive damages, assessment of punitive 
damages on the basis of a cross-section of the class would 
not "require 'lifting the description of the claims to a level 
of generality that tears them from their substantially re¬ 
quired moorings.’" Id., quoting Fibreboard. 

More importantly, the Phase 2 jury is not to extrapolate 
punitive damages but, rather, is to determine a basis for 
assessment of punitive damages in the narrow form of a 
ratio. . . . Phases 2 and 3 appropriately enforce the 
Louisiana [**47]law requirement that a claimant prove 
both causation and damage to recover compensatory and 
punitive damage. 

Watson, 979 F,2d at 1019. 


nl4 Thus, Watson was distinguishable from In re 
Fibreboard, 893 F.2d 706 (5th Cir. 1990). 

In view of the approval in both Jenkins and Watson of 
class certification and trial of punitive damages claims, 
nl5 the Court finds that certification under 23(b)(3) is 
proper for both the issue of liability for punitive damages 
and assessment of punitive damages as a ratio of actual 
damages should punitive damages liability be found. The 
Court will impose the necessary safeguards at trial to 
ensure that jurors understand the appropriate burden or 
burdens of proof that plaintiffs must meet to impose puni¬ 
tive damages liability. The Court also will instruct the 
jury, in accord with Jenkins, that it is only assessing a ra¬ 
tio of punitive damages to actual damages and that some 
plaintiffs may not recover actual damages[**48] at all, 


thereby eliminating those plaintiffs' claims for punitive 
damages. 


nl5 The Court understands that the Watson judg¬ 
ment was vacated by the grant of rehearing en banc 
and that the case settled thereafter without the Fifth 
Circuit having an opportunity to opine on the pro¬ 
priety of the panel decision. Footnote 9, supra. 
Nevertheless, the Court finds Watson persuasive in 
light of the prior Fifth Circuit discussion in Jenkins. 

Viewed in fight of Jenkins and Watson, the Court finds 
that the issues of both liability and assessment of a ratio or 
multiplier of punitive damages are not so individualized 
as to preclude class certification. Although this path may 
seem difficult at first, this Court believes that certification 
of these punitive damages issues will substantially move 
this litigation toward a final resolution such that class 
certification is proper pursuant to Rule 23(b)(3). 

D. Plaintiffs’ Proposed Class Definition 

Defendants also contend that class certification is im¬ 
proper **49] because plaintiffs' proposed class definition 
is overly broad. n!6 According to defendants, only a 
detailed, individual diagnosis by trained clinicians could 
properly identify putative class members. Further, defen¬ 
dants argue that the definition is unconstitutionally vague 
in failing to give persons a meaningful opportunity to 
opt-out and/or opt-in, creating a "fail-safe class," i.e., al¬ 
lowing class members to decline to become formal parties 
but later claim they were not bound because they never 
intended to join the class. 

[A] class capable of definition must exist. An identifiable 
class is essential so that the Court can determine whether 
a particular claimant is a class member. DeBremaeker 
v. Short, 433 F.2d 733, 734 (5th Cir. 1970)(per curiam) 
("adequately defined and clearly ascertainable"). The in¬ 
quiry is whether "it is administratively feasible for the 
court to determine whether a particular individual is a 
member." 7 A Wright, Miller & Kane, Federal Practice 
&. Procedure Civil 2d § 1760 at 121 (1986). This re¬ 
quires that the class be defined "in objective terms that 
are capable of present ascertainment." Manual [*559] for 
Complex Litigation[**50] 2d § 30.14 at 213 (1985). 

McGuirev. International Paper Company, 1994U.S.Dist. 
LEXIS 4783, 1994 WL 261360 at *3 (S.D. Miss. 1994). 
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nl6 Plaintiffs' proposed class definition and pro¬ 
posed "working definition” for the term "nicotine- 
dependent" are delineated at pp. 3-4, supra. 

In this case, plaintiffs’ proposed class definition is ac¬ 
ceptable with the exception of one part of the plaintiffs' 
"working definition" of "nicotine-dependent,” on which 
the proposed class definition is based. The second part 
of that "working definition" defines "nicotine-dependent" 
persons as including smokers who have made at least one 
unsuccessful effort to quit smoking. 

The Court finds that this definition of "nicotine- 
dependent" is overly broad and would not allow for an 
administrative determination of whether a person is a 
member of the class. To define nicotine-dependent per¬ 
sons as ’’all regular cigarette smokers who have made at 
least one unsuccessful effort to quit smoking" (emphasis 
added) impermissibly allows a subjective determination 
to infect[**51] the class determination process. There 
could be no "clear ascertainment" of whether an individ¬ 
ual is a member of the class. Therefore, the Court will not 
allow the plaintiffs to employ this part of the "working 
definition" of "nicotine-dependent” in their class defini¬ 
tion. 

On the other hand, the first and third parts of the "work¬ 
ing definition" set down objective criteria for determina¬ 
tion of whether a person is nicotine-dependent. The first 
part contains the most obvious objective criteria: a diag¬ 
nosis by a medical practitioner of nicotine dependency. 
The third part is not as precise as the first but still provides 
for objective criteria. This "working definition" includes 
those persons who have been advised by a medical prac¬ 
titioner that smoking has affected or will adversely affect 
their health but who continue to smoke anyway. These 
two "working definitions" meet the objective criteria that 
allow clear ascertainment of class members. 

Thus, with the foregoing exception, the Court finds that 
the plaintiffs' proposed class definition is not so overly 
broad or impermissibly vague as to prevent class certifi¬ 
cation. 

E. Issue Certification under Rule 23(c)(4) 

The Court's determination[**52] that only some of the 
issues raised by plaintiffs but not others are properly certi¬ 
fiable under Rule 23(b)(3) does not end the inquiry. Rule 
23(c)(4) provides that, "when appropriate," not only may 
classes be divided into subclasses but also that "an ac¬ 
tion may be brought or maintained as a class action with 
respect to particular issues." The Notes of the Advisory 
Committee on Rules for the 1966 Amendment to Rule 


23(c)(4) specifically acknowledge the applicability of is¬ 
sue certification as to "fraud or similar case[s]’’ where the 
class issue is liability but where individuals must prove 
their respective damages claims. 

In accord with this rule, the Court finds that issue certifi¬ 
cation of the core liability issues set forth above is proper. 
Each of these core liability issues separately meets the re¬ 
quirements of Rule 23(a) and 23(b)(3), as discussed above 
and as required by 23(c)(4). See, e.g.. Central Wesleyan 
College v. W.R. Grace & Co., 6 F.3d 177, 189 (4th 
Cir. 1993). The issue of punitive damages also satisfies 
the requirements of Rule 23(a) and (b)(3). Further, as ex¬ 
plained previously, while these issues will determine only 
liability and punitive[**53] damages, not causation, in¬ 
jury, reliance, compensatory damages or the applicability 
of affirmative defenses, the Court finds that determination 
of liability and punitive damages will move this litigation 
substantially toward an end due to its unique and far- 
reaching nature. As the Fifth Circuit stated in Jenkins, 
"necessity moves us to change and invent." Jenkins, 782 

F.2d at 473 (emphasis added). Necessity in the form of 
the present class action moves this Court to certify the 
liability issues and punitive damages on a class wide basis 
in order to promote judicial economy and efficiency. 

F. Conditional Certification 

Finally, pursuant to Rule 23(c)(1), the Court grants 
plaintiffs' motion for issue certification conditionally. As 
this case progresses, if the Court finds that circumstances 
or conditions change such that, for example, individual 
issues predominate, alternative [*560] methods exist for 
fair adjudication of the liability issues or the class action 
becomes unmanageable, then the Court may revisit the 
propriety of certification. n!7 


nl7 The Court emphasizes that these examples are 
not intended to be inclusive of any issues that may 
arise. 

[**54] 

G. Future Direction 

First, in accord with this decision, the Court will con¬ 
ditionally certify a class for the limited purposes de¬ 
scribed above. The Court will also order that, pursuant to 
Fed.R.Civ.P. 23(c)(2), plaintiffs show cause as to the best 
notice practicable to all members of the class. 

Plaintiffs also will be ordered to propose a discovery 
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plan to the United States Magistrate Judge. Defendants 
will be allowed to object, if they desire, and to propose an 
alternative plan. The Magistrate Judge shall then conduct 
a hearing on the proposed plan or plans. Following the 
hearing, the Magistrate Judge shall prepare a Discovery 
Order that will guide the course of this litigation. This 
Discovery Order shall include, but not be limited to, a 
timetable for discovery, a plan identifying which partic¬ 
ular attorneys shall be allowed to depose any officers or 
employees of defendants as well as plaintiffs, and a spe¬ 
cific order that the parties not engage in any repetitious or 
harassing discovery, whether that discovery is in the form 
of depositions, interrogatories, requests for production, 
requests for admission or Otherwise. 

The Court will also direct the Clerk of Court to es- 
tablish[**55] a pleadings depository in accord with the 
Uniform Local Rules of the United States District Courts 
for the Eastern District of Louisiana, the Middle District 
of Louisiana and the Western District of Louisiana. All 
documents shall be prepared in WordPerfect 5.1 format 
and shall be filed in that depository in both paper form and 
on two 3 1/2" computer disks. Persons may obtain copies 
of any such documents in hard-copy form or on computer 
disk upon payment of the required cost to the Clerk of 
Court. Any person wishing to obtain copies may request 
a copy from the Clerk by title and document number pre¬ 
viously assigned by the Clerk. After receiving payment, 
the Clerk shall supply the copies either in hard copy or 
on a computer disk formatted in WordPerfect 5.1. Such a 
formatted disk may be supplied by the person requesting 
the document. 

Finally, following the establishment of the Discovery 
Order, the Court shall conduct a preliminary conference 
with Liaison Counsel to select dates for various prelim¬ 
inary matters, final pretrial conference, trial and other 
matters provided in Fed.R.Civ.P. 16. 

CONCLUSION 

With this decision, the Court embarks on a road cer¬ 
tainly less traveled, if ever[**56] taken at all. See Edward 
C. Latham, The Poetry of Robert Frost, "The Road Not 
Taken," at 105 (1969). The Court takes this first step after 
much thought and reflection in the hope of aiding and 
promoting the efficient litigation of the core liability and 
punitive damages issues in this massive litigation. This 
will be a daunting task with long, difficult days ahead. 
However, the Court believes that resolution of these is¬ 
sues now will alleviate the constant need for duplicative 
resolution of these issues later in hundreds of courtrooms 
around the nation, a task unparalleled in scope. 


Accordingly, 

IT IS ORDERED that plaintiffs' motion for class certifi¬ 
cation is granted in part, pursuant to Fed.R.Civ.P. 23(b)(3) 
and 23(c)(4), only in regard to the liability issues of fraud, 
breach of warranty (express or implied), intentional tort, 
negligence, strict liability' and consumer protection and 
punitive damages issues. 

IT IS FURTHER ORDERED that plaintiffs’ motion for 
class certification is denied in all other respects. 

IT IS FURTHER ORDERED that the Court defines the 
class as follows: 

(a) All nicotine-dependent persons in the United States, 
its territories, possessions[**57] and the Commonwealth 
of Puerto Rico, [*561] who have purchased and smoked 
cigarettes manufactured by the defendants; 

(b) the estates, representatives, and administrators of these 
nicotine-dependent cigarette smokers; and, 

(c) the spouses, children, relatives and "significant oth¬ 
ers" of these nicotine-dependent cigarette smokers as their 
heirs or survivors. 

IT IS FURTHER ORDERED that "nicotine- 
dependent," as used in the class definition, shall be defined 
as: 

(a) all cigarette smokers who have been diagnosed by a 
medical practitioner as nicotine-dependent; and/or 

(b) all regular cigarette smokers who were or have been 
advised by a medical practitioner that smoking has had or 
will have adverse health consequences who thereafter do 
not or have not quit smoking. 

IT IS FURTHER ORDERED that the foregoing cer¬ 
tification shall be deemed conditional only and may be 
altered, amended or set aside at any time before a deci¬ 
sion on the merits. 

IT IS FURTHER ORDERED that, pursuant to 
Fed.R.Civ.P. 23(c)(2), plaintiffs show cause as to the best 
notice practicable to all members of the class. 

IT IS FURTHER ORDERED that plaintiffs propose 
a discovery plan to the United States Magistrate[**58] 
Judge by March 15,1995. 

IT IS FURTHER ORDERED that defendants file ob¬ 
jections, if any, to this discovery plan with an alternative 
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discovery plan by April 1, 1995. 

IT IS FURTHER ORDERED that United States 
Magistrate Judge conduct a hearing as soon thereafter 
as feasible with respect to the proposed discovery plan(s) 
and, following this hearing issue a Discovery Order to 
guide discovery' in this matter. 


establish a Pleadings Depository in accord with this deci¬ 
sion. 

New Orleans, Louisiana, this I7th day of February, 
1995. 

OKLAJONESII 


IT IS FURTHER ORDERED that the Clerk of Court UNITED STATES DISTRICT JUDGE 
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OPINIONBY: PATRICK M. SCHOTT 

OPINION: [*1325] (ON MOTIONS TO SUSPEND, 
STAY AND DISMISS) 

This is before the court on motions filed by all parties. 
Plaintiffs filed a class action against four distributors of 


tobacco products who[**2] are the appellees herein and 
who are Louisiana domiciliaries and a number of manu¬ 
facturers of tobacco products all of whom are domiciled 
in places outside Louisiana. 

The trial court sustained exceptions of no cause of action 
filed by appellees and from that judgment plaintiffs have 
taken this appeal. The forgoing manufacturer-defendants 
are not parties to this appeal. They are attempting to have 
the case which is still pending against them in the trial 
court removed to the federal court. 

The manufacturer-defendants have filed a motion to dis¬ 
miss plaintiffs' appeal on the basis that this court lacks 
jurisdiction oyer the appeal because of their ongoing at¬ 
tempt to remove the case against them to the federal court. 
As previously stated they are not parties to this appeal. 
The only appealable issue in the judgment from plain¬ 
tiffs' point of view was the dismissal of their suit against 
the Louisiana distributors on an exception of no cause 
of action. This court has jurisdiction over that appeal. 
Consequently, the motion of the [Pg 2] manufacturer- 
defendants and the motion of appellees to dismiss the 
appeal are denied. 

In their motion and brief, plaintiffs express concern over 
the failure [**3]of the trial court to give reasons for judg¬ 
ment dismissing their case. An exception of no cause of 
action presents a legal question not a factual one. The 
court of appeal reviews a judgment on an exception of no 
cause de novo. There is no necessity for the trial court to 
furnish reasons for such a judgment. 

All sides have asked for a suspension of the brief¬ 
ing schedule until the confusion brought about by the 
manufacturer-defendants' attempt to remove the suit to 
federal court is removed by the federal court. We grant 
that motion until the parties notify the court that the ap¬ 
peal should move forward, or until the expiration of sixty 
days, whichever occurs first. 
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MOTION TO DISMISS DENIED; MOTION FOR EXTENSION GRANTED. 
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